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The Honorable President and Members (i '
of the Baltimore City Council ju L AN - 9
Attn: Karen Randle, Executive Secretary ; L
Room 409, City Hall, 100 N. Holliday Street | E"{,’;-{__,-: ~RE T Tt
Baltimore, Maryland 21202 T —==LNTS OFFier

Re:  City Council Bill 12-0159 Finance and Procurement — Local Hiring
Supplemental Bill Report

Dear President and City Council Members:

The Law Department is supplementing its January 2, 2013 report for City Council Bill
12-0159.

The Law Department has been consistent in its advice on this subject as reflected in the
attached reports on City Council Bill 10-0455 (Community Partnership Agreements) dated July
19, 2010, City Council Bill 11-0287R (Investigative Hearing—~Local Hiring Preference Programs)
dated June 22, 2011, and City Council Bill 12-0009R (Informational Hearing—Local, Small and
Disadvantaged Business Purchasing Preferences for Baltimore) dated February 9, 2012, In
addition, an article entitled “Local Preferences: Playing Politics with the Privileges and
[mmunities Clause,” authored by a Law Department attorney, was published in the 2012
May/June issue of the International Municipal Lawyer magazine and is attached for reference.

The Law Department has advised the Council President’s Office that there are ways to
increase the hiring of City residents that may survive legal challenge. Those ways include:

* Creating job linkage and training programs

* Focusing the hiring preference on income level rather than residency in a way that
satisties the Equal Protection Clause of the United States Constitution

* Focusing the preference on those who are unemployed or who have graduated
from job training programs in a way that satisfies the Equal Protection Clause of
the United States Constitution

e Contractually modeling the Section 3 federal program so that when federal
funding is involved and a preference would be consistent with the purpose of that
federal funding, placing terms in a City contract with a company to employ low-
income residents of the area where the tederal funds are expended, Just as is done
now at Housing and Community Development and the Housing Authority of
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Baltimore City through the Fair Housing & Equal Opportunity Office, which
already has in place mechanisms for qualifying businesses as Section 3 businesses
and for granting bidders Section 3 preferences

* Amending the Charter requirement that a competitively bid project be awarded to
the lowest responsive and responsible bidder to allow the Board of Estimates to
promulgate rules, consistent with constitutional law, for creating a bidding
preference for contracts funded in part by federal funds in order to leverage the
purpose of those funds

In a recent letter received by the Law Department, the Council President asked for
assistance in amending City Council Bill 12-0159 to make it legally sufficient. Although the
Law Department approves for form and legal sufficiency over ninety percent of the local
legislation it reviews, and suggests amendments to all bills that can be amended, this bill cannot
be amended to make it legal.

The case of Utility Contractors Association v City of Worcester, 236 F. Supp. 2d 133,
117 (D. Mass. 2002), cited by the Law Department in its first report on this bill, explains that
where a law makes a distinction based on residency, courts will evaluate whether that distinction
“strikes at the heart of an interest so ‘fundamental’ that its derogation would ‘hinder the
formation, the purpose, or the development of a single Union of [the] States.”” (citations
omitted). Employment on government contracts is a fundamental interest. See United Bldg. &
Constr. Trades Council v, Camden, 465 U.S. 208, 221-22 (1984); Lakeside Roofing Co. v. Nixon
et. al., 2012 U.S. Dist, LEXIS 28442, *13 (E.D. Mo. March 5, 2012); Hudson v, City of Jersey,
960 F. Supp. 823, 831 (D. N.J. 1996). Therefore, the “analysis proceeds to a second stage, where
the defendant can overcome the challenge by showing a ‘substantial reason’ for the difference in
treatment.” Utility Contractors Ass'n., 236 F. Supp. 2d at 118 (citing Camden, 465 U.S. at 222;
Toomer v. Witsell, 334 U.S. 385, 396, 398 (1948)).

Although the City may have many good reasons to prefer its residents for publicly funded
employment, as part of the “substantial reason” analysis Courts require that the City
“demonstrate that nonresidents are ‘a peculiar source of evil’” before a law giving such a
preference will be upheld under the Privileges and Immunities Clause. Utility Contractors
Ass'n., 236 F. Supp. 2d at 118 (citing Sup. Ct. of New Hampshire v. Piper, 470 U.S. 274, 284
(1985); Toomer, 334 U.S. at 398-99). The recent case of Merit Constr. Alliance v. City of
Quincy, 2012 U.S. Dist, LEXIS 54210, *7-8 (D. Mass. April 18, 2012), which was also cited in
the Law Department’s first report on this bill, struck down a local preference law in Quincy,
Massachusetts because there was “no evidence that the city engaged in any extensive fact
finding, conducted or commissioned any studies, or made any determination based on evidence
that non-residents were a particular source of the unemployment of Quincy’s blue-collar
workers.” Similarly, this bill does not provide the required fact finding or studies.

The Law Department does not recommend that a study be commissioned to support City
Council Bill 12-0159 because courts have expressed doubt that such a study could identify
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nonresidents as “source of unemployment and poverty within [the City’s] borders.” Hudson
County Building and Construction Trades Council, AFL-CIO v. City of Jersey City, 960 F. Supp.
823, 831 (D. N.J. 1996). That study would have the herculean task of “clearly showing
nonresident laborers . . . constitute a particular threat to the employment of [local] laborers.”
Lakeside Roofing Co., 2012 U.S. Dist. LEXIS 28442 at *21. Even when the Judiciary is “deeply
moved” by the local economic plight, it is reluctant to “accept that nonresidents are the peculiar
source of the evils” faced locally. Utility Contractors Ass n., 236 F. Supp. 2d at 120. “It is more
than a stretch to suggest that nonresident employment on public construction projects — or in the
construction sector generally — is responsible for the far-reaching economic problems the City
describes.” /d. “Though the [Privileges and Immunities] Clause admits the possibility that such
discrimination may be justified, the level of scrutiny that the case law imposes is exacting,”
Utility Contractors Ass'n., 236 F. Supp. 2d at 121.

Even if a study could provide the required causal nexus, the City must still demonstrate
that a law discriminating against nonresidents “‘bears a close relation’ to the purposes of the
classification” and “that there was no ‘less restrictive means’ to accomplish its lawful ends.”
Utility Contractors Ass’n., 236 F. Supp. 2d at 118 (citing Sup. Ct. of New Hampshire v. Piper,
470 U.S. 274, 284 (1985); Toomer, 334 U.S. 398-99). Given the work of the Mayor’s Office of
Employment Development as outlined in its report on this bill, and the ways listed above that
local hiring can be spurred without enacting a law that discriminates against nonresidents, the
City will have the impossible task of convincing Courts that this bill is narrow enough to meet
the Constitutional requirement.

Courts applying [Supreme Court cases] to determine the validity of laws requiring or
giving preference to the employment of residents by contractors engaged in the
construction of public works projects have nearly uniformly ruled that such laws
violate the Privileges and Immunities Clause.

Lakeside Roofing Co., 2012 U.S. Dist. LEXIS 28442 at *17 (emphasis added).

Finally, in cities that have such laws on their books (usually enacted prior to the Supreme
Court’s seminal holding in Camden) because they have not yet been challenged on Privileges
and Immunities grounds, Courts are finding that their effect “on citywide unemployment is
minimal.” Utility Contractors Ass n., 236 F. Supp. 2d at 120; see also Merit Constr. Alliance,
2012 U.S. Dist. LEXIS 54210 at *8 (recognizing that reliance on cases like White v. Mass
Council of Construction Employers, 460 U.S. 204 (1983), which upheld a local preference law,
is often misplaced because the case “was a challenge under the commerce clause, not, as here,
the Privileges and Immunities Clause. White explicitly did not address potential invalidation of
the ordinance under the latter because that issue had not been ‘briefed or argued.”)(emphasis in
original); City of Cleveland v. Ohio, 508 F. 3d. 827, 834-35 (2007)(upheld the Federal Highway
Administration’s decision to pull funding from Cleveland because its use of a local hiring law
violated federal bidding requirements, without needing to address the question of whether that
law also violated the Privileges and Immunities Clause). As one Federal Court observed,
“eighteen years of the [local preference ordinance] have not resolved the economic and social
conditions that, according to the City, required its enactment,” Utility Contractors Ass’n., 236 F.
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Supp. 2d at 120. The fact that local preference laws that have remained on the books are proving
mnetfective in reducing local unemployment will make it much harder for the City to demonstrate
that this bill is necessary to accomplish its goal.

As another Federal Court recognized less than a year ago, since “the Supreme Court has
rejected the argument that employed nonresidents are automatically a source of hi gh residential
unemployment so as to enable protectionist legislation to pass scrutiny under the Privileges and
Immunities Clause,” it is “difficult to issue guidance to [a government] to enable the
reformation” of the laws in question. Lakeside Roofing Co., 2012 U.S. Dist. LEXIS 28442
at*21.

For all of the above reasons, the Law Department is unable to recommend amendments to
the bill that will make it lawful. However, as stated above, the Law Department remains
committed to helping the City implement lawful initiatives to spur local hiring,

Very truly yours, ,

George Nilson
City Solicitor

Ashlea H. Brown
Hilary B. Ruley
Assistant Solicitors

cc: Angela C. Gibson, Mayor’s Legislative Liaison
Elena DiPietro, Chief Solicitor
Victor Tervala, Assistant Solicitor
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July 19, 2010

Honrorable President and Memthers

of the City Council of Baliimore

Room 409, ity Hall -

IR0 N, Tolliday Street

Baltimore, Maryland 212002

Attt Karen Randle ‘ i 2P

Exccutive Seerctary f

Re: City Council Bill 10-0455
Community Partnership Agreements

Dear President aiid City Coungi! Members:

You have requesied the advigeofthe Law Department regarding City Council Bill 10-0455.
iy Council Bill 455 IeQLUITes communit ¥ partnershipy agrecments f(or certain construction projects

fnanced or funded oy or through the City: defines cortain terms; specifies the minimium contenis ol

an agreement. provides for the creation of & model agrecment; reguires cortain annul rEports;
provides for the autoratic termination of (he ordinance; and generally relates 10 community
partnorship agreements.

Bill 453 requires that (he City nclude in all contracts for construction projects with a o4l
cost o' $5,000,000.00 or more in which the Ci ¥ has a certain finansial role, a provision that requires
conractors 1o enter into ¢ ommunity Parinership Agreements” with the ¢ ity and certain unjens.
Fhe bill does not define “Community Partnership Agreemont but dictates its minimun contents,
Lach Community Partnership Agreement FIUSL Tequire contracions {o use the hiring hails of the
shatory union as their first Souree af emplovees for 48 howrs. The Agreement must also contain a
no-suike clause and iy reguire tie Signatory Unions (o “exert their best efiorts™ to recpuil lecal
wiorkers fortheir hiring hallg,

Local Hiring Preference:

Thebill's requirement that signatory unions “exert their best efforts 1o recruit local workers
to ieir hiring halls combined with the requirement that contractirs tse those hiring halls exciusively

PO by réy v Sed Heper with envaronmentaily friendly sov bised ing
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for 48 hours on covered projects, results in a hiring preference for local workers. The Law
Department has consistent] ¥ advised the City that a direct preference for hiring Balumore residents
for City funded work would tun atoul of the Priviieges and Immunities Clausé of the Canstitution

wid would interfere with the Cily's Charter-mandated procurement process.

The Supreme Couft in United Bldg. and Const. Trades Councit v. Camden, 465 1S, 208,
220 (1984, 4 case addressing a law similar to this one, held “a city's efforts to bias employment
deeisions in favor ofits residents on construction projects funded with public monies™ “discriminates
aguinst a protected privilege.” Camden, 465 U.S. a1 221-2. The Court held “[t]he opportunity 10
seek employment with such private emplovers 1§ “sufficiently basic to the I vilihood of the nation. ™
fd. a1 221 (quoting Baldwin, 436 1.5, 371, 388 (1978)).

The faet that the bilj requires the umons to “exert their best efforts™ to recruit local workers o
their hiring balls, as oppesed to using quotas, 1s of no legal consequence. The Camden law was
changed from a queta to a “goal™ with which developers and contractors must make ‘every good
laitheffort” to comply.” Id a1214, Like the law inCamden, the purpose of Bill 435 is 1o givelocal
{umon) workers first dibs on City projects. The fact that nonresidents could potentiall ¥ join these
Airing pools is also of no conseguenee.

I8 Jtatutes or erdinances mandating local hire in publiely funded projects are mecling a
Negative response based on both Commerce Clause and the Privileges. and Immunity clause
rationales,”™ 3 Lacal Government Law §22:12. “Residence in the arca has been rejected as a4 hasis
for an award of a public construction contract where the award is based solel ¥ on the reasoning that
a local firm will use loeal contraciors, local labor and will palronize local supply houses,” 12
MeQuillin Mun. © orp. §37:104. Although there iy authority in some jurisdictions to the contrary, 11
15 factuaily distinguishable and/or the Challenge brought was not based on the Privileges and
Immunities Clause,

Furthermore, 4 local hiring preference would not withstand a Commerce Clause challenge 1
the City did net have s “proprictary interes™ sufficient to make it a "marker participant” under the
law. Bill 455 defines “covered constructinn project” as one that the “City finances, in whole or in
patt, through a [TIF] or atax abatement program™ or -that is funded, in whole or in part, through
stateor federal grants or loans administered by the City.” §23-1(D). The City must bear substantia)
teonomicrisk on @ project to be considered a “market participant™ sufficient to survive a Commerce
Clause challenge. Plaving a minor financial part in a project is not enough. As written, Bill 455
would require the City to enter into these agreements. therchy partici pating in preferential hirig gin
situations where it would not be considered a “market participant.” This could be challenged as
violation of the Commerce Clause

Evenif the bill wore stripped of the logal hiring preference, it st violates the Charter and
would Tikely be struck down by courts as preempted by the National Labor R elations Aat ("NLRA™,



Charter:

The bill restricts the Board of Estimates® authorily 10 award contracts and determine the fscal
policy of the City. Section ] Ha) of Atticle VI of the Charter states that “The Board of Estimates
shall be responsible for awarding contracts and supervising all pu rchasing by the City as provided in
this section and elsewhere in the Charter.” Bill 10-455 attempts to usurp the authority of the BoF by
dictating which bidders are qualified 1o work on certain pro jects (only those willin g or able to enter
into these dagreements). The City Council cannog by ordinance alter the authority granted in the
Charter to the Board of Estimates, Furthermore, this law could have a negative impact or the ability
ef'minority businesses to bid on City work, decreasing the effectiveness of the MWBE law. Bill 10-
455, by requiring that a) COTUTECIOrs on certain projects enter into what are essentially pre-hijre
volicetive burgaining agreenionts, restricting virtually o] hinng, would impuct the current bidding
process significantly. thereby marowing the Board's fscs] choices and potentially effecting the
maentive to hire minoris ¥ and women-run businesses for the SRIME TEEsons.

e

Although there is an exception to the Jowest responsible bidder standard in the Charter in
Section! 1(g)(1)vi), which states that “notwithstanéésng the competitive bid provisions of this
Charter, the Board of Estimates may adopt rules and regulations that establish uniform procedures
for providing. on g neighborhood service, neighborhood public work, ar neighborhood public
mprovement contraet, limited bid preferences to responsive amd responsible bidders who are
residents of, of have their principal places of business in, that neighborhood”, thig exception wis
provided by Charter amendment and Jies within the discretion of the Board of Estimates,

NLRA Preemption:

Thebill is preempted by the NLRA, The NLRA preempis any local ordinance that regulates
(ertter-alfa) an area of labor relations that Congress intended 1o “b¢ controlied b ¥ the free play of
ceonomic forees.™ Bldg. and Congiy Trades Dep'r v, 4 Ubaugh, 295 F.34 28, 34(D.C. Cir. 2002)
(quoting /nt 7 Assee of Machinists & 4 erospace Workers v. Wiseonsin Empiovment Relations
Comm 'n, 427 U, 132, 140 (1976)). “[Tihe decisions of private emplovers and employees
regarding whether or noL. and with whom, (o bargain® is an area of labor relations that Congress
intended tobe unregulated, Spe Associared Builders & ¢ ‘ontractors of Rhode Island, fne. v, Citvof
Providence, 108 T, Supp. 2d 73. 83 (D.R.L 2000,

The ¢ ‘ommugity Par!nm‘ship Agreement” that isrequired by Bill 455 is essentially a project
labor Bgreement, or 2 pre-hire collective bargaining contract, Local governments generally may not
require by regulation thu private parties negotiate collective bargaining agreements. See Mesy
Mitwaykee 1ss i of Commeree v Milwaukee ¢ ounty, 431 F .34 277,281 (1" Cir. 2005); Assoeiaied
Bitilders. & Conpragiprs of Rhode Isiand, 108 Supp. 2d at 84 (holding that a ¢i ty's policy requirin g
execution pf g “project labor agreement” in exchan ge for favorable tax Lreatment was preempted),
Bill 10-455 requires certain Private parties to eniter into praject labor agreements.  Theretore, it
would regulate “the decisions of privage emplovers and emplovees regarding whether or not, and
withwhoim, to bargain.” JAssoe Bld & Contracrors ORI 108 F, Supp. 2d 4t §1. Consequently. the
Bl would be preempled by the NILR A uniess it fit within he "‘n’uzrlwt:puriia;ip;i‘ni" exception, wiich
Nduesnot, See Allbgugh, 395 F 3¢ 4 34,



Bill 455, in addivion to requiring that contractors working on certain City projects enter into
labor agreements, also dictates the terms of those dgreements.  Unlike the master agreement
addressed in Building & Construction T rades Council v. Associated Builders & ¢ ‘entractors of
Mass., 507U.8.218 (1993) (the “Boston Harbor” case often cited by union proponents as vahidgting
project labor agreements), in which the public entity was under a court order to complete a project
by a certain deadline in which it had a tremendous linancial stake, Bill 10-455 applies 1o all projocts
of a certain value meeting certain financial deseriptions and it therefore is a regulatory, rather than an
Seonomic measure. As stated in Metropolitan Milweiiee Association of Commerce v. Milwerikee
County, 431 F.3d 277 (7% Cis. 2005), a case involving a restrictive labor peace faw, “[the law] is a
pretext to regulate the labor relations of companies that happen, perhaps quite incidentally, to
do some county work.” 14 a1 282 (emphasis added).

Furthertiiore, Bill 455 arguably applies to situations in which the City’s interest is taxation.
This is simply “not sufficient participation in the marketplace to shield the action from federal
precmption.” See dssoc. Blders & Contractors of R. 1, 108 F. Supp. 2d 4t 83. In assessing laxes. a
government is performing its “primeval governmental actvity™ it is not “exhibiting behavior
andlogous to that of private parties in the marketplace.” /4.

Uniion Preference:

“[UJareasonable provisions limi ting the contractor's right to select employees to perform the
work under a munmicipal confract are contrary to public policy and invalid. Thus, a provision in a
contract that none but union labor shall he employed bv the contractor - 18 generally held void.”
LA MeQuillin Maun, Corp. § 26:94 ( 3“.&«63.}. Bill 455 mandates that contractors on covered projects
use unton hiring halls as their primary source of labor. This obviously greatly restricts a private
employer’s right 1o select emplevees.

Eor the teasons above, the Law Department does ot approve the bill {or fomm and fegal
sutficiency.

Sincerely vours,

Sl ]

i A A{ Lrrss
Ashlea H. Brown
Assistant City Solicitor

ce Angela Gibson, City Council Liaison, Mayvor's Office
George Nilson, City Solicitor
Elena DiPietro, Chief Solicitor
Hilary Ruley, Assistant Solicitor
Tergse Brown. Assistant Selicitor



June 22,2011

Honorable President and Members
of the City Council of Baltimore
c/o Karen Randle, Executive Secretary
Room 409, City Hall
10O N. Holliday Street
Baltimore, Maryland 21202

Rei City Counctl Bill 11-0287R Investigative Hearing -
Local Thring Preferenee Programs

Dear President dnd City Council Menthers:

You requested that the Law Department review for form and legal sutficiency City
Council Bill 11-0287R. The bill is for the purpose of investigating the efficacy of adopting a
policy that would require resident preference hiring by certain entities contracting 1o supply
goods and/or services to Baltimore City government; examining the impact to date of similar
programs nationwide: forecasting the cmployment benefits for City residents: and analyzing the
legal restrictions hmiting local hiring programs and the likely impact on the ecunomic
deselopment of baltimore City il'a local hiring program put in place was crafied (o successtully
withstand a legal challen ge.

Council Bill 11-0287R is an appropriate expression of the Council's decision 1o consider
and determine issues related o local hiring preference programs. See Infer Assocs. v. Assateague
House Condominium Assoc., 545 A2d 1296, 1303 (Md. 1988) (explaining that a resolution is
“ran expression of opinion or mind coneerning some particular item of business coming withimn
the legislative body’s official cognizance. ...”") (quoting MeOuillin Mun. Corp. § 15:2 (3™ Ed.)).

Although local hiring programs have been implemented in various forms N some cities
and states, federal counts have made it eleas that any government policy which directs or even
merely encourages o preference based on residency for City funded work would violate the
Privileges and Immunities Clause of the Constitution.  Cnired Building and Const. Trades
Councid v Camden, 465 U.S. 208. 220 (1984). The opportunity to seek emplovment is “hasic 1o
the hvehhood of the nation™ and is therefore a protected privilege. A diserimination againsi
workers based on residence would onl y survive serutiny if a court found that nonresidents were
the cause of the local unemployment rate that the law sought to rectify. Obviously, manv factors
contribute to the unemployment rate of local workers, making a hiring preference hased on
residence for public work legally indefensible. See. e.g. Ltility Contractors Ass'n v Ciny af
Worcesier, 236 F. Supp, 2d 113 (D Mass. 2002) (City of Worcester cnacts a “Residency
Requirement Ordingnee” requiring all private contractors on public works projects to have at



least a 50% local work force. The court held that the ordinance violated the Privileges and
tmmunities Clause. “While it is troubling 10 see this important project delayed, and 1o upsct the
expectations of Worcester residents. the law gives me no chaice. The cases could not be clearer.
The constitutional issues could not be more significant.. .An injunction must issue.” 236 F.
Supp. 2d at 113 see also Supreme Court of Virginia v. Friedman, 487 U.S. 59 (1988) (The
preference of the Virginia state bar for lawyers who are permanent Virginia residents was struck
down. “‘one of the privileges which the Clause guarantees to citizens of State A is that of doing
business in State B on terms of substantial equality with the citizens of that State.”™ Friedman.
487 U.S. at 63) and sec, c.g. A.L. Blades & Sons. Ine. v Yerusalim, 121 F.3d 865 (3" Cir. 1997)
(Pennsylvania law requiring contractors to hire only Pennsylvania workers on public works
projects struck down as violating Pri vileges and Immunities Clause).

The publication regarding “First Source Hiring Agreements” cited in the Resolution
contains some legally defensible strategies designed to stimulate local employment,  These
mnclude the creation of job linkage and {raining programs which are organized and run through a
partnership with developers. community groups and the City. Another possible strategy would
be focusing the hiring preference on income level rather than residence. While the Law
Department could explore the legal parameters of these possibilities, many of “First Source
Hirmg" methods described in the publication would likely not pass constitutional muster. Any
government policy directing preferences for private employment based on residence. even in the

form ol a “goal™ is likely to be struck down by a federal court il challenged under the Privileges
and Immunities Clause. Sce. e.g. Hudson County Bld. and Constr, Trades Council v. Cityv of
Jersey City, 960 F, Supp. 823 (D. N.J. 1996) (Jersey City First Source Hiring ordinance
mandating that the recipients of certain public incentives including tax abatements. enter into
First Source Hiring agreements which require them 1o make a “good faith effort™ to hire 519
City residents for certain construction jobs struck down as violating the Privileges and
Immunities Clause),

The Law Department approves Council Bill | 1-0287R for form and legal su fficiency.

Very truly yours,

N -

Ashlea H. Brown
Assistant Solicitor

L Angela Gibson, City Couneil Liaison, Mayor's Office
George Nilson . City Solicitor
Elena R. DiPietro, Chief Solicitor
Hilary Ruley, Assistant Solicitor
Vietor Tervala, Assistant Solicitor



DEPARTMENT OF LAW

CITY OF BALTIMORE

TEPHARIE RAWLINGS-BLARE, Mayar

OEORGE A MNILSON, City Solicitor
b Crry Hald

Biitimore, Marylund 21263

February 9, 2012

Homorable President and Menibers

of the City Council of Baltimore FEB - 9 29 ;
¢/o Karen Randle, Executive Secretary P s
Room 409, City Hall ¥
100 N, Holliday Street
Baltirmore, Maryland 21262

Re:  City Council Bill 12-0009R - Informational Hearing -
Lacal, Small and Disadvantaged Business Purchasing Preferences for Baltimare

Dear President and City Council Members:

You requested that the Taw Department review for form and legal sufficiency City
Council Bill 12-0009R. The bill is for the purpose of inviting representatives from City agencies
concerned with purchasing and economic development to appear before the Council to discuss
how the City can best leverage iis purchasing expenditures to encourage the growth of local,
small, and disadvantaged businesses,

Couneil Bill 12-0009R is A appropriate expression of the Couneil's decision to consider
and determine issues related to the economic development of local, small and disadvantaged
businesses. See Mnfey Assocs. v. Assateague House Condominium Assoe., 313 Md. 41 3,428 (Md.
1988) (explaining that & resolution is tan expression of opinion or mind concerning some
particular item of business coming within the legislative body's official cognizance....”™)
tquoting MeQuillin Mun, Corp. § 15:2 (3 Ed.)).

Local Preferences

Any City policy that treats [ocal residents differently than nonloeal residents is subject to
serutiny under the Privileges and Immunities, Equal Protection and Commerce clauses of the
LLS. Constitution and Supreme Court precedent. Each clause involves subjecting the laws to
varying degrees of scrutiny embodied in different tests which often produce different results.
This, at least in part, explains the conflicting results of courts analyzing local preferences in
various forms all over the country; some uphaolding local preference laws and some not. The
result often depends on which clause (Equal Protection. Commerce or Privileges and
Immunities) is asserted. Although local hiring programs have been implemented in various
torms in some cities and Slates, federal courts have made it clear that any government policy
which directs or even merely encourages a preference based on residency for City funded waork
would violate the Privi leges and Immunitics Clause of the Constitution. United Building and
Const. Trades Council v Camden, 465 U.$. 208, 220 (1984). The Supreme Court has held that
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““one of the privileges which the [Privileges and Immunities] Clause guarantees 1o citizens of
State A is that of doing business in State B on terms of substantial equality with the citizens of
that State.™ Supréme Court of Virginia v. Friedman. 487 U 8. 59, 65 (1988). Thisg prohibition
of discrimination based on residency extends to local sovermments as well. Camden, 465 U.S. at
214,

Many local preference laws in other Jurisdictions have not been challenged under the
Privileges and Immunities Clause, but this does not reflect their legal sufficiency: only that they
have not been challenged. Any discrimination against workers based on residence would only
survive scrutiny if a court found that nonresidents were the cause of the local unemployment rate
that the law sought to rectify, Obviously, many factors contribute o the unemployment rate of
loecal workers, making a hiring preference based on residence for public work virtually legally
indefensible. See, o &, Urdility Contractors Ass'n v City of Worcester, 236 F. Supp. 2d 113, 115
(D, Mass. 2002) (City of Worcester enacts a "Residency Requirement Ordinance™ requiring al!l
private contractors on public works projects to have at least a 50% local work force. The eourt
held that the ordinance violated the Privileges and Immunities Clause. “While it is troubling to
see this important project delaved, and ta upset the expectations of Worcester residents, the law
gives me no choice. The cases eould not be clearer, The constitutional issues could not be more
significant... An injunction must issue.™); see also Supreme Court of Virginia v. Friedman, 487
U.S. 59 (1988):; see €8, AL Blades & Sons, Inc. v, Yerusalim, 121 F.3d 865 (3" Cir, 1997)
(Peansylvania law reéquiring contractors to hire only Pennsylvania workers on public works
projects struck down as violating Privileges and Immunities Clause).

Therefore, due to the expansive reading of the Pri vileges and lmmunities Clause in
Camden, any policy giving a preference for a business defined as “local” would likely violate the
Privileges and [mmunities clause, because it is arguably an “effort to biag employment decisions
in favor of [City] residents.”

Challenges 1o local preference laws based on the Privileges and Immunities Clause have
been consistently suceessful, but courts. often dismiss those claims on standing, leaving the
Commerce Clause or Equal Protection claims, which are often defeated in this context by the
market participant exception and a rational Tustification for the law, The result is that the local
preference is upheld, despite the likelihood that it violates the Privileges and Immunities Clause.
See, e.g., Smith Setzer & Sons 1 South Carolina Procurement Review Panel, 20 F 3d 1311 (4™
Cir. 1994) (upholding legislatively enacted program which gave South Carolina vendors
slight preference in the bidding process for certain types of state procurement on the basis that
the staté was Aacting as a market participant and was therefore excepted from the Commerce
Clause challenge and dismissing the Privileges and Immunities claim on standing); J.£. Shea Co.
v. City of Chicago, 992 F.2d 745 (7" Cir 1993} (court dismisses Pyi vileges and Immunities claim
on standing and upholds Chicago’s two percent bidding preference for local businesses on
market participant exception to Commerce Clause); Galesburg Construction v Bd of Trustees,
641 P.2d 745 Wy 1982)(Privileges and Immunities Clause dismissed for lack of standing,
resident bidder preference upheld under Equal Protection analysis). '

Obviously for a policy to be legally sufficient there must be a viable Jogal defense for all
three of these types of challenges (Equal protection, Commerce LClause and Privileges and
Immunities). While g local preference policy could be defended against the Commerce Clause




and Equal Protection challenges, the Privileges and Immunities challenge would likely prove
insurmountable.

Some aspects of local preference programs have not been directly addressed by the
Supreme Court, leaving many unanswered questions.  These include: first, whether a direct
preference for businesses rather than a requirgment thal businesses hired by the City use local
workers is a legally significant difference under the Privileges and Immunities Clause, secondly,
whether a slight preference Versus a requirement of local hiring is a legally meaningful
distinetion and finally, whether the preference has to be in the form of an ordinance to be
unconstitutional,

However, the Court in Camden notes in its opinion that the Camden law was changed
from a quota to a “goal™ with which developers and contractors must make ‘every good faith
effort” to comply.” Camden, 465 U.S. at 214. This made no difference to the Court which held
that “a city’s efforts” to discriminate against nonresidents violated the Clause. This expansive
reading suggests that a preference based on residence. no matter how slight. would be
unconstitutional.

Another legal restriction that could impede a local preference program is that many
federal grants contain language forbidding local preferences.  If the project involved federal
funds, this could render the preference void and the federal g rency could withhold the funding
for the project. See “ity of Cleveland v, Ohio, 508 F.3d 827 (6" 2007).

Retaliatory actions by other jurisdictions gre another downside to local preferences: for
example, Marvland has a retaliatory law which penalizes bidders residing in states which have
preference rules. Md, Ann, Code, Art, 24, § 8-102 (2011). Both Virginia and Pennsylvania have
retaliatory laws which could penalize Baltimore husinesses seeking work in those states if 4 local
preference program was chacted.

“Small and é’)isai_\;g_nt.«ggcgi“ Preferences

Creating a program which gives preferential treatment to small and/or “disadvantaged™
businesses creates another classification that is subject to Constitutional challenge. The Equal
Proteetion Clause prohibits governments from denying the “equal protection of the laws™ to any
group of people. Any Statutory classification resulting from a vendor preference law muast,
therefore, satisty at least a rational basis review to be legally sufficient. In other words. if the
law is enacted in furtherance of a rational purpose, it will survive an Equal Protection challenge.
Smith Setzer & Sons, v. South Careling Procuremen Review Panel, 20 F.3d 1311 (4”1 Cir 1994y,
Therefore, if a program was enacted to give a purchasing preference to a small or disadvantaged
business. the program’s purpose must be clearly articulated with supporting data that the
program would benefit those businesses and the local economy. The scope of the law should
also be clearly defined, with carcful consideration given to which businesses qualify as “small”
or “disadvantaged.”

A program giving preference to local (and small) businesses restricts the Board of
Estimates® authority to award contracts and determine the fiscal policy of the City. Section 11({a)
of Article VI of the Charter states that “The Board of Estj mates shall be responsible for awarding
“ontracts and supervising all purchasing by the ¢ ity as provided in this section and elsewhere in
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the Charter.” A program giving preferences to businesses based on factors like residence and
size would interfere with the authority of the Board of Estimates by dictating which bidders are
qualified to work on certain projects. The City Council cannot by ordinance alter the authority
granted in the Charter to the Board of Estimates. Furthermore. such programs could have a
negative impact on the ability of minority businesses to bid on City work, decreasing the
effectiveness of the MWBE [aw.

A vendor preference program would also interfere with the Charter’s requirement that
contracts be awarded (o the lowest responsible bidder, Although there is an exception to the
lowest responsible bidder standard in the Charter in Section] 1(g)(1)(vi). which states that
“notwithstanding the competitive bid provisions of this Charter, the Board of Estimates may
adopt rules and regulations that establish uniform procedures for providing, on a neighborhood
service, neighborhood public work. or neighborhood public improvement contract, limited bid
preferences to responsive and responsible hidders who are tesidents of. or have their principal
places of business in. that neighborhood,™ this exception was provided by Charter amendment
and lies within the discretion of the Board of Estimates.

Conelusion

There are legally defensible strategies designed to boost the local economy and many of
these have been explored and some implemented by the City. For example, the creation of job
linkage and training programs which are organized and run through a partnership with
developers, communit ¥ groups and the City could be effective and legally sound,

In sum. although on the surface it appears that courts are inconsistent with regard to local
preterence laws, a closer look reveals that most courts have generally avoided the Privileges and
Immunities analysis by denying those claims based on standing and upholding the laws on Lqual
protection or Commerce Clause grounds. Courts which address the Privileges and Immunities
challenges consistently strike these laws down. [n other words, while a local vendor preference
would likely survive a C ommerce Clause or Equal Protection challenge, if a challenger could
abtain standing to assert a Privileges and Immunities claim, the policy would likely be struck
down.

Other legal limitations and disadvantages to local vendor preferences include federal
restrictions in federal grants and retaliatory laws in other Jurisdictions,

Furthermore, even if a local business preference could withstand a constitutional
challenge, giving preferences based on factors other than the lowest responsible bidder interfercs
with the Board of Estimates authority and the Charter mandated procurement process.

The Law Department approves Council Bill 12-0009R for form and legal sufficiency.

Very truly vours.
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Ashlea H. Brown .
Assistant Solicitor
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Local Preferences: Playing

Politics with the Privileges and

Immunities Clause

mby Ashlea Howéfd Brown

the interplay between law and

politics can be messy, When
attorneys misrepresent precedent to
serve political goals, they leave a trail
of confusion, conflicting opinions,
and bad law. The United States
Supreme Court's decision in White v
Massachusetts Council of Construction

> s municipal lawyers know,

Employers,' and its confusing aftermath,

epitomizes this disarray. Despite the
Court's attempt to clarify and limirt the
White opinion in its subsequent hold-
ing in United Building and Construction
Trades Conneil v Camden,? lawyers and
judges nationwide have disagreed on
local preferences for over thirty years.
The politically charged debate over

the legality of local preferences for

povernment-funded work continues,
thanks o an abundunce of inconsistent
case law, Perhaps the worst conse-

guence of this distortion of precedenr s,

ol course, o disappointed and confused
government client, One anchor for this
runaway ship is the text and history of
the LS. Constitution, which is where
the Supreme Court looked Tor guidinee
in Whire anid Coamden,

The White Case

In 1979, the Mayor of Boston issucd an
exceutive order requiring that construe
tion projects funded in whole or in part
by City funds, or funds which the City
had the authority to administer, were to
be performed by a work force of which
at least half was “bona fide” Boston

residents,’ The Supreme Judicial
Court of Massachusetts held that the
order violated the Commerce Clause
of the U. S. Constitution because the
impact of the order on nonresident
employers was too sweeping.* The
Supreme Court reversed, finding that
the City was acting in a proprietary,
rather than regulatory, fashion when
it spent public funds, which saved it
from a Commerce Clause challenge.?
Relying on Hughes v. Alexandria Scrap,
a challenge to a Maryland law impos-
ing more onerous documentation
requirements on nonresident scrap
dealers, the Court explained that
“Inothing] in the purposes animating
the Commerce Clause prohibits a state
.. fram participating in the market
and exercising the right to favor
its own citizens over others."® The
rationale behind this so-called “market
participant” exception is based on the
Clause's purpose, which is to protect
free private trade from regulatory
measures which impede it.” Since
the government should participate
in the market on a level playing field,
the Court opined that “[tlhe basic
distinction ... between States as market
participants and States as market
regulators makes good sense and
sound law."® “There is no indication of
a constitutional plan to limir the abil-
ity of the States themselves to operate
freely in the free market."

Privileges and Immunities Challenges
White seemed to be a clear win for
local preference laws. However, the
victory was shortlived, Soon, the
Privileges and Immunities Clause,
which provides, “[t]he Citizens of each
State shall be entitled to all Privileges
and Immunities of Citizens of the
several States,”™ would prove to be

a much grearer foe.  In White, the
Court agdressed the Privileges and
Immunities Clause in dicta, opining
thar the order was not as discrimina-
rury as an Alaskan statute previously
struck down by the Court in 1978,

in Hicklin v. Orbeck.” There, Alaska
atrempted to justify its local hiring
preference law (a “Local Hire Under
State Leases™ statute) by arguing that
discrimination against nonresidents

o
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was constitutional when the govern-
ment owned the resource at issue.”” The
Supreme Court disagreed, holding that
the State could not “bias [its] employ-
ment practices in favor of [its own)] resi-
dents."" However, the Court in White
ultimately avoided the issue, explaining
that the Privileges and Immunities
“question has not been, to any great
extent, briefed or argued in this Court.
‘We did not grant certiorari on the issue
and remand without passing on its
merits.""

A year later, in 1984, this more formi-
dable opponent to resident preference
laws took center stage in the debate, in
United Building and Construction Trades
Council v. Camden.'” At issue was a
Camden, N.J., ordinance requiring
that a “developer/contractor, in hiring
for jobs, ... make every effort to employ
persons residing within the city of
Camden, but, in no event, shall less
than forty percent (40%) of the entire
labor force be residents of the City of
Camden.”™ The ordinance was later
amended, changing the "quota” of resi-
dent workers to a “goal” that contractors
were required to make “every good faith
effort” to comply with” The Supreme
Court held that the law's preference for
local workers violated the Privileges and
Immunities Clause because “[t]he op-
portunity to seek employment with such
private employers is ‘sufficiently basic to
the livelihood of the nation’"* and was,
therefore, a protected privilege.” Thus,
“[als part of any justification offered for
the discriminatory law, nonresidents
must somehow be shown to ‘constitute
a peculiar source of the evil at which
the statute is aimed.”? In reversing the
Supreme Court of New Jersey, which
limited the reach of the Clause to inter-
state discrimination, the Court notably
held that municipal resident preferences
were not impervious to its reach. !

The Court explained that "Camden’s
ordinance is not immune from constitu-
tional review at the behest of out-ofstate
residents merely because some in-state
residents are similarly disadvantaged.”

Like its Commerce Clause analysis
in White, the Court in Camden looked
to the intent and purpose behind the
Privileges and Immunities Clause,
but reached the opposite conclusion.

Quoting its 1948 decision in Toomer v.

Witsell, the Court explained that:

The primary purpose of this
clause, like the clauses between
which it is lacated—those relating
to full faith and credit and ta
interstate extradition of fugitives
from justice—was to help fuse

into one Nation a collection of
independent, sovereign States. It
was designed to insure to a citizen
of State A who ventures into State
B the same privileges which the
citizens of State B enjoy. For pro-
tection of such equality the citizen
of State A was not to be restricted
to the uncertain remedies afforded
by diplomatic processes and official
retaliation.?

Distinguishing its analysis in
White, the Court explained that the
“Commerce Clause acts as an implied
restraint upen state regulatory pow-
ers,” which must give way to federal
regulation when interstate commerce
is involved.” Therefore, “|wlhen the
State acts solely as a market participant,
no conflict between state regulation and
federal regulatory authority can arise."?
“The Privileges and Immunities Clause,
on the other hand, imposes a direct
restraint on state action in the interests
of interstate harmony."2

Camden had defended its resident
preference law by pointing to the kinds
of local economic canditions that are all
too familiar to cities today: population
decline, “spiraling unemployment,” and

“eroded property values” which depleted

: its tax base.” In other words, Camden

: argued, nonresident employees of the

. City's public work projects “'lived off

¢ Camden without ‘living in' Camden.”?*

i None of these conditions, however grim,

: proved that nonresidents were the “pecu-
: liar evil” that drove Camden into such an
i economic lapse, so the Court remanded.?

Five years prior to the Camden case,

i the Court of Appeals of New York struck
i down Section 222 of the New York Labor
: Law." This law mandated preferential

¢ treatment for New York workers on all

i public works projects. Two Pennsylvania

i equipment handlers challenged the law

: when their company was awarded a con-

i tract for construction of a sewer line, only
i to find out later that their employment

i was being terminated due to the strict

enforcement of the law.* The opinion in
the case, Salla v. County of Monroe, New
York, begins with a detailed analysis of the
history of the Privileges and Immunities
Clause.* Citing various historical
documents, including the Articles of
Confederation, the court noted that the
Constitution’s Framers feared protection-

i ist economic policies between the States
: ta such a degree that protecting citizens

: against separatism was as highly revered

¢ as those “natural rights” that we hold

i so dearly today; the right to life, liberty,

: and happiness.” In fact, in its historical
i review of the Clause, the court discovered
i a quote from Alexander Hamilton, who
¢ described the Privileges and Immunities
i Clause as the “basis of the Union” in the
: Federalist papers.* The court explained,

when the Constitution itself was

penned, unlike those provisions

whose detail reflects the controver-

sy and compromise that preceded

their adoption, the privileges and

immunities clause was set out in
continued on page 12
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Local Preferences

“broad, concise and unqualified

terms ... Ironically, it was this
lack of specificity that later would
make it possible for courts to be
persuaded, on a seemingly ad hoc
basis, to introduce exceprions to
the clause’s literal application,*

Addressing the merits of the case, the
court referred to the law's “blunderbuss
overbreadth.”* While combating unem-
ployment was a legitimate State concern,
the relevant criteria for privileges and
immunities analysis remained whether
nonresidents were a “peculiar source” of
the evil of joblessness in New York, and
whether the statute was “fashioned with
sufficient precision to meet the problem
without unduly impinging on the rights
of those who [did| not contribute to it.
... Far from any demonstration of a close
relationship between nonresident em-
ployment on public works projects and
unemployment rolls, there [was] nothing
in this record to connect the two at all."¥

Later Rulings

Despite the Clause’s “unqualified terms,”
years after Camden a slew of conflicting
opinions on local preferences began

to surface around the country. Under
Camden, discrimination against workers
based on residence will enly survive
scrutiny if a court finds that nonresidents
are the “peculiar” cause of the local un-
employment rate that the local preference
law seeks to rectify. Not only is this diff-

to the unemployment rate of local work-
ers, making a hiring preference based on
residence virtually legally indefensible.
Some opinions adhere to Camden. For
example, in Utility Contractors Ass'n v.
City of Worcester, the City of Worcester
enacted a “Residency Requirement
Ordinance” requiring all private contrac-
tors on public works projects to have

ar least a 50% local work force.”® The
court held that the ordinance violated
the Privileges and Immunities Clause, ¥
concluding:

While it is troubling to see this
important project delayed, and to
upset the expectations of Worcester

continued from page 1]

residents, the law gives me no choice.
The cases could not be clearer. The
constitutional issues could not be
more significant. In the absence of
legally sufficient evidence from the
town to justify the ordinance ar this
stage of the proceedings, an injunction
must issue.*

On the other hand, many cities and

i states have succumbed to the frustra-
¢ tion of having nonresidents “living off”
i of their city without "living in” it by

enacting legally vulnerable local prefer-
ence laws in various forms. Just as the

i Supreme Court predicted in Toomer half
1 acentury ago, these laws have resulted

in acts of “official retaliation” embodied
in the form of retaliatory laws, where

i governments penalize bidders from
¢ jurisdictions with preference laws. In
¢ other words, despite Camden—which
cult to prave, but many factors contribute

explained the danger the Privileges and

¢ Immunities Clause sought to avoid—

i many legislative bodies have enacted the
© very type of law that the Supreme Court
: and the framers of the Constitution

: warned against. Asa result, local and
state legislators are forced to either

adhere to Camden, or succumb to politi-

© cal pressure and enact legally vulnerable

legislation. Proponents of the preference

i laws point to the jurisdictions enforcing

them and misrepresent their “consti-
tutionality” by citing cases upholding
them on other constiturional grounds.

: Some opinions rely on the fact that loeal
: preference laws exist all over the country,

as if this somehow makes them constitu-
tional.* Perhaps the most surprising are

the opinions that acknowledge federal
precedent, and then ignore it.**

A municipal lawyer must advise the
client that resident preferences are sub-
ject to examination under the Privileges
and Immunities, Equal Protection,
and Commerce Clauses of the U, S.
Constitution. As reflected in the oppos-
ing results of White and Camden, each
Clause involves varying degrees of scru-
tiny embodied in different tests, which
often produce different results. This,
at least in part, explains the conflicting
results of courts analyzing local prefer-
ences in various forms; some uphold-
ing them and others not. The result
often depends on which Clause (Equal
Protection, Commerce, or Privileges
and Immunities) is asserted. For any
resident preference to be constitutional,
however, there must be a viable legal
defense for all three of these rypes of
challenges.

In brief, though, Privileges and
Immunities challenges consistently suc-
ceed against resident preferences,™ but
courts often dismiss them on standing
grounds, leaving Commerce Clause
or Equal Protection claims, which are
easily defeated in this context by the
“market participant” exception to the
Commerce Clause (as was the case
in White) or on the basis of a rational
justification for the law, which satisfies
Equal Protection. The result: the local
preference is upheld, despite the likeli-
hood that it violates the Privileges and
Immuniries Clause. For example, in
Smith Setzer & Sons v. S.C. Procurement
Review Panel, a South Carolina bidding
preference was upheld based on the
“market participant” exception and
withstood rationality review under
Equal Protection.” The court dismissed
the Privileges and Immunities claim on
standing: “Finding no party to bring
the Privileges and Immunities claim,
it must fail.™ Another example is the
case of J.F. Shea Co. v. City of Chicago,
where the U.S. Court of Appeals for the
Seventh Circuit dismissed a Privileges
and Immunities claim on standing, and
upheld Chicago's two percent bidding
preference for local businesses on the
“market participant” exception. Yet
another resident bidder preference sur-

continued on page 13
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vived challenge in Galesburg Construction
v. Bd. of Trustees,™ because, once again,
the Privileges and Immunities challenge
was dismissed for lack of standing, and
the preference was upheld under an

Equal Protection analysis. The Privileges

and Immunities Clause “is inapplicable

to corporations,” which is an easy escape
from the issue, and many judges take it
Some judges acknowledge these varying

results. For example, in C.S, McCrossun
Construction, Inc. v. Rahn,™ the court
struck down a resident five percent hid-

ding preference for highway construction :

projects, explaining that the law could
pass Equal Protection scrutiny, but
could not be upheld on Privileges and
Immunities analysis.” Unforrunately,
most judges are not so thorough, leaving

ample case law upholding resident prefer-

ences as “constitutional,” despite vulner-
ability to a Privileges and Immunities
challenge.

Qver the years, proponents have at-

tempted to distinguish Camden on many

grounds, trying to chip away ar its threat
to local preferences. One theory is that
a slight local preference is legal. Under
Camden, however, any policy giving any
point preference, however slight, to a
worker or business defined as “local” is
arguably an “effort to bias employment
decisions in favor of [City] residents”
and is unconstitutional, absent proof

that nonresidents caused local workers to |

lose their jobs.” In fact, as the Supreme
Court in Camden noted in its opinion,

the Camden law was changed from a strict |
quota to a more flexible “goal” that devel-

opers and contractors were to make “ev-
ery goed faith effort’ to comply” with. ™
The Court, nonetheless, mandated that
the discrimination, however slight, be
justified.™

Another slippery slope is the distinc-
tion between direct public employment

(where the government gives a preference |

in its own hiring practice) and indirect
public employment (where the govern-
ment requires that those private employ-
ers it hires employ only residents), and
whether this distinction matters under
the Privileges and Immunities Clause.
Camden acknowledged that it did matter
for Equal Protection and Commerce

Clause analysis, but this distinction gives !

dubious grounds on which to defend

against Privileges and Immunities chal-
lenges.™

In Salem Biue Collar Workers Ass'n v. Ciry
of Salem,* the U.S. Court of Appeals for
the Third Circuit held that "direct public
employment” is not a fundamental righe,
and is, therefore, outside the scope of
the Privileges and Immunities Clause, ™
Admitting that the Supreme Court had
not directly addressed the issue, the court
based its conclusion on the Supreme
Court's Commerce Clause analysis in
White, rejecting the argument that the
public/private distinction was dead after
Camden.® However, in Camden, the

between market participant and market
regulator relied upon in White to dispose
of the Commerce Clause challenge is
not dispositive in this context, The

two Clauses have different aims and set
different standards for state conduct.”
Thus, applying White's analysis to a
Privileges and Immunities claim, as the
Third Circuit did in Salem, ignores this
distinction. The Third Circuit also based
its holding on unsupported conclusions
that the words “trade” and “commerce,”

Articles of Confederation, were limited to
private employment,®

The dissent in the Salem case, by
Chief Judge Sloviter, points out that the
reasoning of the majority in Salem is not
only inconsistent with Camden, but the
holding was factually limited to scenarios
involving a city’s hiring of its own em-
ployees: “Camden, rather than providing
the basis for a restrictive ruling, is a case
that significantly expanded the scope of
the Privileges and Immunities Clause ...
Therefore, the majority's conclusion does
not follow from Camden."® He adds that
“[allthough the majority rationalizes its

distinction, in fact the Supreme Court has
consistently rejected public ownership of
assets as a sufficient justification in itself
for discriminatory rules."® In Camden,

he said, the Supreme Court indicated that
the fact that Camden was expending its
own funds was certainly a factor “to be
considered in evaluating whether the stat-
ute’s discrimination violates the Privileges
and Immunities Clause but it does not
remove the Camden ordinance completely
from the purview of the Clause."?

Therefore, policies giving a direct prefer-

¢ ence to local businesses or workers, rather
i than requiring private contractors to lire
¢ locally, are not immune from Privileges

i and Immunities challenges.

. Conclusion

i The legislative history of the Privileges

¢ and Immunities Clause, as well as existing
i Supreme Court precedent, leave resident

i preference laws virtually indefensible. In

i addition, the efficacy of such protectionist
¢ policies is questionable at best, as reflected
¢ in the many instances where a city failed

i to demonstrate that the discrimination
Supreme Court held that “[t]he distinction
¢ of boosting the local economy. Further,

i there are other, legally defensible strategies
i designed to stimulate local businesses

i which might actually work: the creation

: of job linkage and training programs run

¢ through a partnership with developers,

i community groups, and the government.

actually achieved its economic purpose

Recently, the President and a Supreme

: Court Justice openly criticized the

: Constitution, describing it as antiquated

i and challenging its effectiveness to accom-
i modate modern social issues. We, as a
used in older versions of the Clause in the !

people, certainly have the ability and the

right to amend our own Constitution. We
i should reflect on, however, the potential

: ramifications of amending the very “basis
: of the nation.”

{Author's note: The opinions expressed

i herein are the author's alone and are in no
i way the official opinions of the Baltimore City
: Law Department.)
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