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October 2, 2023


Honorable President 
Members of the City Council
c/o Natawna Austin, Executive Secretary
409 City Hall
Baltimore, MD 21202

Re:	City Council Bill 23-380 – Charter Amendment – Community Reinvestment and Reparations Fund

Dear President and City Council Members:

The Law Department has reviewed City Council Bill 23-0380 for form and legal sufficiency.  The bill provides for establishing a continuing, non-lapsing Community Reinvestment and Reparations Fund, to be used exclusively to support the work of the Community Reinvestment and Reparations Commission and authorizing the Mayor and City Council, by ordinance, to provide for the oversight, governance, and administration of this Fund.  The bill also mandates that disbursements by the State Comptroller from the State Community Reinvestment and Repair Fund be allocated to this fund. 

The first issue with the bill is on Page 1, lines 18-20. Sec. 20(A). Sec. 20(A) (1) states that in this section, the following terms have the meanings indicated. There are, however, no definitions set forth in that section. The Law Department recommends that lines 18 through 20 be deleted.

Pursuant to Section 1-322 of the Alcoholic Beverage and Cannabis Article of the Maryland Code, local governments may receive funding from the State Community Reinvestment and Repair Fund:
 
Based on the percentage allocable to each county determined by the Office of Social Equity and reported by the Office to the Comptroller on or before July 31 each year, the Comptroller shall distribute funds from the Fund to each county in an amount that, for the period from July 1, 2002, to January 1, 2023, both inclusive, is proportionate to the total number of cannabis possession charges in the county compared to the total number of cannabis possession charges in the State.  Subject to the limitations under subsection (a)(6) of this Section, each county shall adopt a law establishing the purpose for which money received from the Fund may be used. 

Subsection (a)(6) limits uses of the Fund to only:

1. funding community-based initiatives intended to benefit low-income communities;
2. funding community-based initiatives that serve disproportionately impacted areas, as defined in § 36-101 of this article; and
3. any related administrative expenses. 

In addition, the use of the funds must be consistent with Section 1-322 (a)(2) which limits the use of funds to “community-based organizations that serve communities determined by the Office of Social Equity, in consultation with the Office of the Attorney General, to have been the most impacted by disproportionate enforcement of the cannabis prohibition before July 1, 2022.”  Md. Code, Alc. Bev., § 1-322(a)(2).

City Council Bill 23-0380 seeks to amend the City Charter by granting authority to the City Council to establish by ordinance a continuing non-lapsing fund to support the work of the Community Investment and Reparations Commission established in earlier legislation.E see Baltimore City Code, Article 1, Subtitle 59.  That work is described as providing supplemental funding to community-based initiatives intended to benefit low- income communities disproportionately harmed by government drug prohibition and enforcement policies.  This potentially broadens the scope of the uses allowed under the State legislation.  “Disproportionately harmed by government drug prohibition and enforcement policies” does not appear anywhere in the State enabling law.   Rather, the uses described in Section 1-322(a)(6) of the enabling law are narrower and refer to community initiatives in low-income communities and community initiatives that serve disproportionately impacted areas, defined as a geographic area identified by the Office of Social Equity that has had above 150% of the State’s 10-year average for cannabis possession charges.  Md. Code, Alc. Bev., §§ 1-322(a)(6); 36-101(r).

To remedy this problem, the following amendment is recommended: On page 2, in line 4 strike beginning with “which” through the end of line 7.  Insert in place of that language “to the extent that the work of the Commission is within the scope of the use limitations in the Section 1-322 of the Alcoholic Beverage and Cannabis Article”.

In addition to the problems above, the non-lapsing fund established by the bill is not necessary. considering the source of the funds. When the funds are received from the State, they  must be appropriated as provided for in the statutory grant. They cannot be used for any other purpose, and they do not lapse or return to the general fund at the end of the fiscal year, but remain available for that purpose.  City Charter, Art. IV, §9 (c)(2). Non-lapsing funds contained in Article I of the City Charter exist to insure that funds donated or appropriated by the Ordinance of Estimates or a Supplemental Appropriation for that purpose remain dedicated to that purpose and cannot revert to the general fund at the end of the fiscal year. That  does not happen with federal or state funds that must, by law, be utilized for a particular purpose.  Rather, with these types of funds, the BOE will accept the funds for the purposes allowed under State law.  City Charter, Art. IV, §§ 6(b)(3); 7(a)(2)(i); 8(b)(2)(i).  The funding will then be available to be spent in accordance with the terms of the state law and the Department of Finance will segregate the money into an account for that purpose, as it does with all other money received by state or federal government or grant.  

Based on the foregoing, theLaw Department can approve the bill for form and legal sufficiency if amended, noting, however, that this Charter Amendment is not necessary to ensure that the funding is used for the State mandated uses.

Sincerely yours,
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Elena R. DiPietro
Chief Solicitor
   
cc:   Ebony Thompson, Acting City Solicitor
        Stephen Salsbury, Deputy Solicitor 
       Matthew Bradford, Chief of Staff 
       Nina Themelis, MOGR
       Tiffani Maclin
       Hilary Ruley 
       Jeff Hochstetler 
       Ashlea Brown 
       Michele Toth
      Teresa Cummings
      Ahleah Knapp
      


AMENDMENTS TO COUNCIL BILL 23-0380
(1st Reader Copy)


Proposed by: 	Law Dep’t

Amendment No. 1: Remove Extraneous Definitions Language

On page 1, delete lines 18-20.


Amendment No. 2: Conform to Scope of State Enabling Law

On page 2, in line 4, after “COMMISSION” insert “TO THE EXTENT THAT THE WORK OF THE COMMISSION IS WITHIN THE SCOPE OF THE USE LIMITATIONS IN THE SECTION 1-322 OF THE ALCOHOLIC BEVERAGE AND CANNABIS ARTICLE”; and on that same page delete “WHICH IS TO PROVIDE” in line 4 through “POLICIES” in line 7.
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