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July 6, 2020

The Honorable President and Members
  of the Baltimore City Council
Attn:  Natawna B. Austin, Executive Secretary
Room 409, City Hall, 100 N. Holliday Street
Baltimore, Maryland 21202

Re:  City Council Bill 20-0543 – COVID 19 Employee Retention
Dear President and City Council Members:
	The Law Department has reviewed City Council Bill 20-0543 for form and legal sufficiency. The bill requires certain successor business employers taking control over certain businesses from incumbent business employers to retain certain employees. It requires the incumbent business employer to provide the successor business employer with a list of certain employees and permits a successor business employer from not retaining certain employees under certain circumstances.  The bill requires the posting of notice when certain business undergo a change in control and prohibits retaliation against employees for seeking assistance from, or cooperating with, the Wage Commission.  The bill also empowers the Wage Commission to issue subpoenas and administer oaths and establishes procedures for the administration of complaints by the Wage Commission and  requires certain reports. The bill provides for an immediate effective date.
[bookmark: _Hlk44581008]	This bill largely duplicates the process and procedures contained in the City’s Displaced Service Workers Protection law, City Code Article 11, Subtitle 18. That subtitle protects the employment status of “building service employees” (janitors, security officers, handymen, etc.) and “food service workers” (cooks, bakers, cafeteria attendants, etc.) when their employers’ service contract is awarded to another company. The law requires the new company to retain these employees for 90 days under certain conditions.  See Art. 11, § 18-3. 
[bookmark: _Hlk44580639][bookmark: _Hlk44581603]Council Bill 20-0543 would protect different categories of workers (employees of a “commercial property employer,” an “event center employer” and a “hotel employer”) when there is a “change in control” in the business that employs them. Similar to the protection found in Subtitle 18, Council Bill 20-0543 would require the new business to retain these workers under certain conditions for 90 days following the “change in control.” See § 19-3. Among the chief differences between Subtitle18 and Council Bill 20-0543 is that Subtitle 18 requires an affected employee to be offered continuing employment after the 90-day period ends “under the terms and conditions established by the successor entity,” provided the work performed during this period was satisfactory. See Art. 11, § 18-3(b)(4). In contrast, Council Bill 20-0543 requires the new employer merely to “consider offering” an affected employee continued employment following the 90-day period “under the terms and conditions established by the successor entity or as required by law,” provided the work performed during this period was satisfactory.” See § 19-3(e)(2)(ii). 
The legislation that resulted in the City’s Displaced Service Workers Protection law was carefully reviewed in 2017 prior to its adoption by the City Law Department. The Law Department noted at that time that worker protection bills like the one at issue presented “evolving” legal issues, citing Rhode Island Hospitality Ass'n v. City of Providence ex rel. Lombardi, 775 F.Supp.2d 416 (2011) and Washington Service Contractors Coalition v. District of Columbia, 54 F.3d 811 (1995). A review of the law and cases as they stand today does not show any legal impediments to the adoption of Council Bill 20-0543.  The bill is structured in much the same way with many of the same provisions now contained in City Code Article 11, Subtitle 18. To the extent the two pieces of legislation differ, nothing in the differences presents a legal obstacle to their adoption. 
The Law Department therefore is prepared to approve the bill for form and legal sufficiency as drafted. 

Sincerely,
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Victor K. Tervala
Chief Solicitor


cc:  	Dana Moore, Acting City Solicitor
	Matt Stegman, Mayor’s Legislative Liaison
            Caylin Young, President’s Legislative Director	
	Elena DiPietro, Chief Solicitor, General Counsel Division
	Hilary Ruley, Chief Solicitor
	Ashlea Brown, Assistant Solicitor
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