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April 7, 2021
The Honorable President 
Members of the City Council
c/o Natawna Austin, Executive Secretary
409 City Hall
Baltimore, MD 21202


RE: City Council Bill 21-0039 – Local Hiring - Employment Plans

Dear President and Members:

You have requested the advice of the Law Department regarding City Council Bill 21-0039.  City Council Bill 21-0039 proposes to require certain contractors to create and submit to the Director of the Department of Finance initial employment plans to bid on government-assisted construction projects or contracts that receive government assistance totaling $5 million or more. The bill also requires the Director of the Department of Finance to score the bids using the Director’s evaluation of the employment plan based on criteria in the bill.  This evaluation is worth 10% of a bidder’s score. Lastly, the bill requires the winning bidder to submit a revised employment plan to the Director of the Department of Finance that contains certain information.

Potential Charter and Constitutional Issues

This bill proposes that contractors on projects that are subject to the local hiring law must also have an employment plan for socially and economically disadvantaged individuals.  Upon submitting a bid, the bidder must file an initial employment plan with information on health and retirement benefits for employees who worked on the bidder’s past contracts; a description of the bidder’s efforts to provide City residents with ongoing employment and training opportunities; and a description of the bidder’s efforts to hire and retain economically/socially disadvantaged individuals for at least 50% of its total workforce. After award of the contract, the bidder must submit a revised employment plan for approval by the Director of Finance. This plan must include, among other things, a projection of the total number of hours to be worked on the contract by trade, by journeymen, by apprentices and by City residents, projections of the number of hours available to be worked in those same categories and by unskilled workers, by socially and economically disadvantaged individuals.

Generally speaking, the Charter requires the Board of Estimates (BOE) formulate and execute the fiscal policy of the City.  Charter Art. VI, Sec. 2.       The BOE in furtherance of its Art. VI, Sec.  2, is responsible for awarding contracts and supervising all purchasing by the City as provided in the Charter. The City Council has been given authority to set the thresholds for competitive bidding and contracts requiring approval by the BOE.  Other than that duty, all the procedures for awarding contracts are vested by the Charter in the BOE. Given the comprehensive nature of the BOE’s Charter authority, any law that alters the process of awarding a contract and takes a decision out of the hands of the BOE impermissibly interfers with the Charter powers of the BOE. In addition, such laws violate the requirement that contracts be awarded to the lowest responsible bidder. Exceptions to the competitive bidding requirement can only be created in the Charter. Evidence of this is found in the section in the current Charter that allows for a bidding preference for certain neighborhood programs. This exception is acceptable because it is created by the Charter and provides for the discretion to award to be exercised by the BOE.  

The bill provides that the initial employment plan be reviewed by the Director and that this evaluation is worth 10% of the bidder’s overall score. If this bill impinges of the Charter powers of the BOE, the bill could be vulnerable to challenge and lead to potentially expensive litigation. It is possible however, that this bill can be justified under the Charter because it is does not mandate that a certain percentage of workers in a classification must be hired by contractors. The bill only asks the bidders provide an explanation of their efforts in certain areas and if that information is provided, the requirement has been met and the 10% boost in the bid’s score is granted.   The criteria are just descriptions of the policies of the bidders. There is no provision for any evaluation of the content of those policies.  They merely have to be provided for in the  
bid submission much like any other information required in the RFP.  There is not exercise of discretion with respect to the award that is taken away from the BOE.                                                   

Another concern is that the bill creates classifications by giving preferential treatment to socially and/or economically disadvantaged individuals and potentially local residents thereby implicating the equal protection clause.  The Equal Protection Clause prohibits governments from denying the “equal protection of the law” to any group of people.  Any statute that creates a classification must satisfy at least a rational basis review to be legally sufficient.  Smith, Setzer and Sons v. South Carolina Procurement Rev, Bd., 20 F.3d. 1311(4th Cir. 1994). This bill does not classify on the basis of any suspect class so the purchasing preference in this bill must satisfy the rational basis standard to be constitutional. The purpose of the bill must also be clearly defined and supported with data that shows the benefit to those individuals and to the economy of the City that forms the rational basis for the classification. It is likely that a rational basis could be established for this bill but the supporting data should be in the record of the bill’s passage. 

Finally, this bill intertwines the concepts of local hiring and hiring of socially and economically disadvantaged individuals. The inclusion of local hiring could implicate the privileges and immunities clause.  The bill, however, does not require that local residents be hired by contractors on City work. The bill merely asks for projections of what the need might be for new employees and how the contractors might go about hiring local residents for those jobs. AS he bill does not discriminate on the basis of local residency, there is no privileges and immunities problem.

Technical  Issues

The way this bill is drafted creates some technical issues with its implementation and interpretation. First the bill creates two parallel processes, one for local hiring and one for socially and economically disadvantaged hiring. One is administered by MOED and the other by the Director of Finance but the bill places the new program in the middle of the provisions for local hiring. This arrangement makes it difficult to determine which provisions are applicable to which program.  The Sponsor may want to consider consolidating the programs under MOED as they have a process in place that could perhaps be modified for the purposes of this bill.

The bill also is not clear with respect to the responsibilities of the bidder. For example, Section 27-8(B) (1) of the bill should be drafted to create a requirement for the bidder with respect to the bid contents. The bill should be amended as follows “(1) A bidder responding to a solicitation that qualifies them as a “beneficiary” under Sec. 25-1(b) must include in their bid or proposal an initial employment plan outlining the bidder’s strategy to: 
(I) comply with the local hiring requirements of this subtitle; and 
(II) pursuant to this Sec. 28-8, hire economically disadvantaged, socially disadvantaged, or economically and socially disadvantaged individuals.”

Next, the wording of Sec. 27-8(C) is very confusing, In order to promote a clear understanding of the requirements of this section, the Law Department suggests the following amendments. 

1.  In lines 1   14,18,22 and 26 after “work” insert “to be worked over the e course of the project or contract.”
2.  In lines 15, 19 and 23 and 27, strike “to be worked over the course of the project or contract”  

3. In lines 16, 20, 24 and 28, after “work” insert “to be worked” and in those same lines, strike “to be worked.”

4. On page 4, line 1 strike ”worked” and insert “to be worked.”

5. On page 4, lines 5 through 11, this requirement appears to overlap with the responsibilities of MOED and the Local Hiring Committee.  The Law Department suggests that it be stricken.

6. On page 4, line 22 at the end of this line insert “strategy.” 


Provided that the concerns of the Law Department are addressed, the bill could be approved for form and legal sufficiency.





                                                                             Sincerely yours,
 	        
                                                      [image: ]	
	            Elena R. DiPietro
						    Chief Solicitor


[bookmark: _Hlk52463538]cc:       James L. Shea, City Solicitor
             Stephen Salsbury
	Matthew Stegman, Presidents’ Office 
             Nikki Thompson, President’s Office
             Nina Themelis, MOGR
             Hilary Ruley, Chief Solicitor
             Victor Tervala, Chief Solicitor
             Ashlea Brown, Assistant Solicitor
             Avery Aisenstark, Legislative Reference
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