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April 26, 2021
The Honorable President 
Members of the City Council
c/o Natawna Austin, Executive Secretary
409 City Hall
Baltimore, MD 21202


RE: City Council Bill 21-0041 – Board of Estimates -Basic Organization and Procurement Thresholds

Dear President and Members:

         You have requested the advice of the Law Department regarding City Council Bill 21-0041. This bill proposes to designate  the Comptroller or the Comptroller’s designee to be the clerk of the Board of Estimates, to require the Clerk of the Board of Estimates to coordinate reports required to be filed with the Board of Estimates and  requires that the Comptroller retain the reports for an appropriate amount of time.

[bookmark: _Hlk70320168]Art. VI, Sec. 2 states that the Board has the authority to promulgate rules and regulations to exercise its powers. This would be the only mechanism by which the Clerk/Secretary could acquire duties. Those duties, however, would have to be limited to those that are ministerial. “The City has no right under the law to delegate its governing power to any agency. The power of the City is prescribed in its charter, and the City Charter constitutes the measure of power that is possessed by any of its officials. To delegate such power to an independent agency would be a serious violation of the law. To recognize such delegation of power in any City department might lead to the delegation of such power in all departments and would result in the City government being administered regardless of its charter.” Andy’s Ice Cream v. City of Salisbury, 125 Md. App. 125 (1999).   As stated by the Court of Appeals, “The rule is plain and well established that legislative or discretionary powers or trusts devolved by law or charter in a council or governing body cannot be delegated to others, but ministerial or administrative functions may be delegated to subordinate officials.” City of Baltimore v. Wollman, 123 Md. 310, 315, 91 A. 339 (1914). In the absence of express authorization to delegate a discretionary power, all such powers must be exercised by the council even though a ministerial or administrative function related to implementing a discretionary decision may be delegated to an agent. Wollman, 123 Md. at 316, 91 A. 339.  
  

The Court noted, in a case involving the Board of Estimates, that “when the delegated activities have exceeded mere ministerial tasks, however, the delegation is unlawful. Hughes v. Schaefer, 294 Md. 653, 660–662, 452 A.2d 428 (1982) (City could not delegate to administrative “Trustees” the authority to select primary candidates for City loan proposals, from which City's Board of Estimates chose successful candidates; this illegal “prior veto” prevented the “continuing exercise by the Board of its ultimate judgment and discretion”).”
Section 1-1(B) of the bill could usurp the Charter authority of the Board of Estimates. Under Art. VI, Sec. 2, “to exercise its powers and perform its duties, the Board may promulgate rules and regulations….” As explained above, the duties of Clerk would have to be provided for by the Board in its regulations and those duties would have to be limited to ministerial duties. 
The bill language refers to coordinating the submission of any report that is required to be submitted to the Board under the Charter or Code. “Report” is not defined but if the intention is to coordinate the submission annual reports of city agencies under Art. 1, Sec. 7 of the City Code or similar reports that would be ministerial and delegable to the Clerk by the Board. The language cannot be interpreted to allow the Clerk to exercise the discretion of the Board. For example, the bill cannot be interpreted as requiring Board letters submitted to the Board for the purpose of authorizing expenditures to go to the Clerk for coordination of the contents of the agenda for a meeting of the Board. These letters are not really reports and only the Board has discretion with respect to whether an item is accepted for inclusion on the agenda for a Board meeting. Sec. 1-1(B) should be amended to either strike Sec. 1-1(B) in its entirety or to insert at the beginning of Sec. 1-1 (B)(1), “If directed by the Board in its regulations,”.
Sec. 1-3 also needs to be amended. That section states that the Board may adopt rules and regulations pursuant to the General Provisions Art., Title 4. This misstates the role of Administrative Procedures Act. (APA) in this particular case.  The Board has broad powers to adopt regulations in the Charter Art. VI, Sec. 2 so its authority is not derived from the APA. Whether the Boards’ regulations are generally subject to the APA depends upon whether the regulations satisfy the provisions of the law with respect to the regulations’ effect on the public  
[bookmark: _GoBack]In conclusion, the City Council cannot enact legislation that usurps the authority of the BOE. The BOE clearly has that authority by virtue of the Charter. Only the BOE can delegate that authority and only with respect to ministerial functions, not matters that may involve the discretion of the BOE.  In addition, Sec. 1-3 misstates the role of the APA with respect tot the regulations of the BOE. If the regulations effect only the internal operation of the City, the APA is not applicable.      
Subject to inclusion of the amendments referred to above, the Law Department could approve the bill for from and legal sufficiency.    





                                                                          Sincerely yours,
 	        
                                                      [image: ]	
	            Elena R. DiPietro
						    Chief Solicitor





[bookmark: _Hlk52463538]cc:       James L. Shea, City Solicitor
             Stephen Salsbury
	Matthew Stegman, Presidents’ Office 
             Nikki Thompson, President’s Office
             Nina Themelis, MOGR
             Hilary Ruley, Chief Solicitor
             Victor Tervala, Chief Solicitor
             Ashlea Brown, Assistant Solicitor
             Avery Aisenstark, Legislative Reference                                                                                                                                                
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