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October 13, 2020

The Honorable President and Members
  of the Baltimore City Council
Attn:  Natawna B. Austin, Executive Secretary
Room 409, City Hall, 100 N. Holliday Street
Baltimore, Maryland 21202

Re:  City Council Bill 20-0629 - Prevailing Wage – Determination 
Dear President and City Council Members:
	The Law Department has reviewed City Council Bill 20-0629 for form and legal sufficiency. The bill alters the manner by which the City determines its prevailing wage for construction contracts by indexing with the prevailing hour wage established under State law for State-financed construction work performed in the City; and providing for a rate review procedure after the initial rate establishment. 
[bookmark: _Hlk53148273]Council Bill 20-0629 proposes to allow the Maryland Commissioner of Labor and Industry, rather than the Board of Estimates, to establish prevailing wage rates in Baltimore. The bill, however, would allow the BOE review and revise rates set by the Commissioner. Nonetheless, the Law Department concludes that if the City adopts this legislation, the BOE will be unable to revise a rate set by the Commissioner of Labor and Industry. 

The City currently is authorized to establish by ordinance the minimum wage rates for certain contracts made by the Mayor and City Council of Baltimore, or on its behalf. City Charter, Art II, §(4). 
[bookmark: _Hlk53149327]Pursuant to this authority Baltimore City enacted Subtitle 25 of Article 5 of the City Code, which provides that specific provisions concerning labor must be inserted in these contracts, including the prevailing wages set by the Board of Estimates.  City Code, Art.5, § 25-2. In contrast, Title 17, Subtitle 2 of the State’s Finance and Procurement Article allows the City to have its prevailing wage rate set by the Commissioner of Labor and Industry if the City adopts an ordinance or resolution that provides that the City agrees to be covered by the provisions of the subtitle.  § 17-201(i)(1)(iv) Md. State Fin & Proc.  The proposed legislation fulfills that requirement.  See CB 20-0629 page 1, lines 19 through 21. 

	Upon establishing the fact that the City agrees to be governed by the provisions of Title 17, Subtitle 2 of the Finance and Procurement Article, the bill purports to allow the Board of Estimates to review and revise the rates set by the Commissioner.  Yet Subtitle 2 does not contain any provisions that would allow the City to review or revise the rates set by the Commissioner. In fact, Subtitle 2 only provides for the Commissioner to review and revise the prevailing rates the Commissioner sets. § 17-211 Md. State Fin & Proc. Moreover, if the City fails to follow the rates set by the Commissioner, Subtitle 2 allows the State to sue the City for non-compliance. § 17-223 Md. State Fin & Proc. Finally, because the State provision is a general law, any local law that conflicts with the general law is considered void. Rosecroft Trotting & Pacing Ass'n, Inc. v. Prince George's County, 298 Md. 580, 599 (1984)(“This Court has previously decided cases in which a public local law enacted by a charter county conflicted with a public general law so that, under the rule provided in Art. XI–A, § 3, the public general law prevailed.”). 

	In any event, if this legislation is approved and adopted by the City, the City’s current process for setting the local prevailing wage rates would only apply to public works contracts of less than $500,000. § 17-223 Md. State Fin & Proc. 

	With these observations aside, the Law Department is prepared to approve the bill for form and legal sufficiency. 

Sincerely,
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Victor K. Tervala
Chief Solicitor


cc:  	Dana Moore, Acting City Solicitor
	Matt Stegman, Mayor’s Legislative Liaison
            Caylin Young, President’s Legislative Director	
	Elena DiPietro, Chief Solicitor, General Counsel Division
	Hilary Ruley, Chief Solicitor
	Ashlea Brown, Assistant Solicitor
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