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October 26, 2021

The Honorable President and Members
  of the Baltimore City Council
Attn:  Natawna B. Austin, Executive Secretary
Room 409, City Hall, 100 N. Holliday Street
Baltimore, Maryland 21202

Re:	City Council Bill 21-0121 - American Rescue Plan Funds – Performance Oversight

Dear President and City Council Members:

The Law Department has reviewed City Council Bill 21-0121 for form and legal sufficiency.  The bill requires the Director of the Department of Finance, with input from  collaborating agencies, to provide the City Council with monthly reports, quarterly briefings, equity assessments, and annual reports regarding the disbursement and management of the  $641 million in federal funding the City of Baltimore has received from the State and Local Fiscal Recovery Fund to improve transparency and accountability for the pivotal task of responding to the economic impact of the COVID-19 pandemic.  The ordinance will cease to be effective with no further action by the City Council on September 24, 2024.

This bill puts extensive reporting requirements on the Finance Department by requiring monthly (including equity indicators), quarterly  and annual reports. The City Charter in Art. VII, Sec.1(b) states that “subject to the approval of the City Administrator, departments acting through their directors, and commissions and boards, may adopt rules and regulations, not inconsistent with laws or ordinances, for the operation of their respective departments, commissions and boards as they may deem appropriate. Furthermore, “subject to the approval of the Board of Estimates, the [Finance] Department shall adopt rules and regulations that prescribe when, and the manner and form in which, using agencies will submit estimates of their procurement needs, make requisitions, and enter into contracts. Charter, Art. VII, Sec. 17(c). These Charter provisions vest substantial rule-making authority in the Department of Finance with respect to how they management their operations.

 It may be appropriate for the City Council to by ordinance ask for a report on expenditures of ARFA funds. The ordinance, however, cannot impinge on the Charter authority of the Department. This bill goes further and attempts to mandate how the Department is to do its job. The procedures for processing funds is an executive power that is vested in the Department. Thus, the law holds that “[u]nless additional powers are conferred by statute or by the state constitution, a municipal corporation created by charter derives all its powers from the charter.”  2A McQuillin Mun. Corp. § 9:3. “The charter supersedes all municipal laws, ordinances, rules or regulations that are inconsistent with its provisions.” Id.  “In the event of an inconsistency between the provision in the Charter and any contrary [ordinance], the provision in the Charter would control….” Swarthmore Co. v. Kaestner, 266 258 Md. 517, 526–27 (Md. 1970). The Baltimore City Charter itself recognizes the supremacy of the City Charter over all municipal ordinances. Article III, § 11 provides, “The Mayor and City Council of Baltimore shall have power to pass all ordinances, not inconsistent with the Charter….” The proposition is self-evident, therefore, that an ordinance must conform to, be subordinate to, not conflict with, and not exceed the charter, and can no more change or limit the effect of the charter than a legislative act can modify or supersede a provision of the constitution of the state. Ordinances must not only conform with the express terms of the charter, but they must not conflict in any degree with its object or with the purposes for which the local corporation is organized. To allow otherwise would permit the municipality to amend the charter without subjecting the amendment to the scrutiny accorded a charter amendment. Consequently, an ordinance violative of or not in compliance with the city charter is void. This rule is applicable to an ordinance adopted by the electors of the city. McQuillin, Munc. Corp, Sec. 15:17
[bookmark: _Hlk15281930]   
           In addition to the Charter issues, the bill is vague in its requirements for the reports. The language casts a very wide net, making it impossible for Finance to know what is required of them. The information that is required covers a great deal of subjects that may not even be within the scope of the Finance Department’s powers or knowledge. For example, limitations on the use of funds can be something impose in the federal legislation or something that is in the contracts for use of the funds. Similarly, information regarding inequities addressed by the funds, recommended steps to address and resolve identified inequities and updates regarding community engagement may not be matters that Finance has the ability to track, at least on timetable required by the bill, once the funds are have been appropriated. An ordinance which either forbids or requires the doing of an act in terms so vague that persons of common intelligence must necessarily guess at its meaning and differ as to its application violates the first essential of due process of law.  Id. At Sec. 15:23

The hearing on this bill was scheduled in a manner that prevented the agency reports from being done prior to its passage. Amendments could have been discussed that may have resulted in a bill that the Law Department could approve for form and legal sufficiency. In its current form, the Law Department is not able to approve the bill for form and legal sufficiency.  


Sincerely,

                                                            [image: ]
                                                             Elena R. DiPietro
                                                             Chief Solicitor



cc:  James L. Shea, City Solicitor 
       Darnell Ingram, Deputy Solicitor
       Stephen Salsbury, Chief of Staff 
       Natasha Mehu, Director, MOGR
        Nina Themelis, Mayor’s Legislative Liaison, MOGR
        Nikki Thompson, President’s Legislative Director 
        Natawna Austin
        Hilary Ruley, Chief Solicitor
        Ashlea Brown, Special Solicitor
        Victor Tervala, Chief Solicitor
         Dereka Bolden, Assistant Solicitor
         Avery Aisenstark
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