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                                     September 26, 2024

The Honorable President and Members
  of the Baltimore City Council
Attn: Executive Secretary
Room 409, City Hall
100 N. Holliday Street
Baltimore, Maryland 21202

Re:	City Council Bill 24-0580 – Rezoning – 901 Aisquith Street

Dear President and City Council Members:

[bookmark: OLE_LINK1][bookmark: OLE_LINK2]The Law Department has reviewed City Council Bill 24-0580 for form and legal sufficiency.  The bill would change the zoning for the property known as 901 Aisquith Street (Block 1207, Lot 065), as outlined in red on the accompanying plat, from the R-8 Zoning District to the R-10 Zoning District.  

This bill proposes to change the zoning classification of a single property as opposed to comprehensive rezoning which covers multiple properties. It is the product of careful study and controls and directs the use of land, development according to present and future conditions and consistent with the public interest. Comprehensive rezoning is the duty of the legislature while single property rezoning is a deliberative process involving the City Council acting in a quasi-judicial capacity to evaluate the facts for compliance with the standards in the zoning statute. It also must be consistent the public interest.

Acting in their quasi-judicial capacity for a single property rezoning,the Mayor and City Council may permit a piecemeal rezoning if it finds facts sufficient to show either: 1) there was mistake in the original zoning classification; or 2) there has been a substantial change in the character of the neighborhood since the original zoning classification. Id. See also Md. Code, Land Use Art., § 10-304(b)(2); Baltimore City Code, Art. 32, §§ 5-508(a) and (b)(l). “The ‘mistake’ option requires a showing that the underlying assumptions or premises relied upon by the legislative body during the immediately preceding original or comprehensive rezoning were incorrect.  In other words, there must be a showing of a mistake of fact.” Rylyns Enterprises, 372 Md. at 538-39. With regard to the “change” option, “there must be a satisfactory showing that there has been significant and unanticipated change in a relatively well-defined area (the “neighborhood”) surrounding the property in question since its original or last comprehensive rezoning, whichever occurred most recently.” Id. at 538. The legal standard for each of these options is discussed in more detail below.  

Legal Standards 

In this case, change and mistake are the basis for the rezoning request. To sustain a single property rezoning change on the basis of a mistake in the last comprehensive rezoning, there must be substantial evidence that “the Council failed to take into account then existing facts . . . so that the Council’s action was premised on a misapprehension.” White v. Spring, 109 Md. App. 692, 698 (1996) (citation omitted). In other words, “[a] conclusion based upon a factual predicate that is incomplete or inaccurate may be deemed in zoning law, a mistake or error; an allegedly aberrant conclusion based on full and accurate information, by contrast, is simply a case of bad judgment, which is immunized from second­guessing.”  Id.  “Thus, unless there is probative evidence to show that there were then existing facts which the Council, in fact, failed to take into account, or subsequently occurring events which the Council could not have taken into account, the presumption of validity accorded to comprehensive zoning is not overcome and the question of error is not ‘fairly debatable.’” Boyce v. Sembly, 25 Md. App. 43, 52 (1975) (citations omitted).  

A court has not considered it enough to merely show that the new zoning would make more logical sense. Greenblatt v. Toney Schloss Properties Corp., 235 Md. 9, 13-14 (1964). Nor are courts persuaded that a more profitable use of the property could be made if rezoned is evidence of a mistake in its current zoning. Shadynook Imp. Ass’n v. Molloy, 232 Md. 265, 272 (1963).  Courts have also been skeptical of finding a mistake when there is evidence of careful consideration of the area during the past comprehensive rezoning. Stratakis v. Beauchamp, 268 Md. 643, 653-54 (1973).  

Additional Required Findings of Fact

In addition to finding that there was either a substantial change in the character of the neighborhood or a mistake in the original zoning classification, the Mayor and City Council is required to make findings of fact on the following matters:

(i)	population change;
(ii)	the availability of public facilities;
(iii)	present and future transportation patterns;
(iv)	compatibility with existing and proposed development for the area;
(v)	the recommendations of the Baltimore City Planning Commission and the Board [of Municipal and Zoning Appeals]; and
(vi)	the relationship of the proposed amendment to Baltimore City’s plan.

Md. Code, Land Use, § 10-304(b)(l); Baltimore City Code, Art. 32, § 5-508(b)(2).

The Mayor and City Council must also consider:

(i)	existing uses of property within the general area of the property in question;
(ii)	the zoning classification of other property within the general area of the property in question;
(iii)	the suitability of the property in question for the uses permitted under its existing zoning classification; and
(iv)	the trend of development, if any, in the general area of the property in question, including changes, if any, that have taken place since the property in question was placed in its present zoning classification.

Baltimore City Code, Art. 32, § 5-508(b)(3).

The Mayor and City Council’s decision regarding a piecemeal rezoning is reviewed under the substantial evidence test and should be upheld “if reasoning minds could reasonably reach the conclusion from facts in the record.” City Council of Prince George’s Cty. v. Zimmer Dev. Co., 444 Md. 490, 510 (2015) (citation omitted); see also White, 109 Md. App. at 699 (“the courts may not substitute their judgment for that of the legislative agency if the issue is rendered fairly debatable”); accord Floyd v. County Council of Prince George’s County, 55 Md. App. 246, 258 (1983) (“‘substantial evidence’ means a little more than a ‘scintilla of evidence.’”).

Planning Commission Recommendation

The property in question was originally built c. 1870 as a Catholic all-girl high school. The school served the community until its closure in June of 2020.  The property is located in East Baltimore directly east of Latrobe Homes. The building is in close proximity to two active redevelopment plans; Perkins Somerset Oldtown Transformation Plan, and the Johnston Square Impact Investment Area.

The property has not had an active use since the closure of the Institute of Notre Dame in 2020, and its use as a school is unlikely at this time. With this change from an active campus to a new use the R-8 zoning, which is intended for rowhouse communities does not fit the reuse of the building.

The Planning Department Report (“Report”) supports this rezoning It states that there was change and mistake involved.  Since the comprehensive rezoning in 2017, the historic school closed and is unlikely to be reused as a new school. To continue to contribute to the surrounding neighborhood a higher density residential use, utilizing the entire historic building is appropriate. It is unclear why it was zoned R-8 as that designation is not consistent with the historic nature of the property and its long-term non-residential use. At one point is it history, however, the building did house a significant number of Roman Catholic nuns who taught at the school. For the purposes of reuse, however, R-8 zoning is not compatible with the proposed multi-family building. R-10 can accommodate high-density development projects.

.Process Requirements

The City Council is required to hold a quasi-judicial public hearing with regard to the bill wherein it will hear and weigh the evidence as presented in: (1) the Planning Report and other agency reports; (2) testimony from the Planning Department and other City agency representatives; and (3) testimony from members of the public and interested persons. After weighing the evidence presented and submitted into the record before it, the Council is required to make findings of fact about the factors in Section 10-304 of the Land Use Article of the Maryland code and Section 5-508 of Article 32 of the Baltimore City Code.  If, after its investigation of the facts, the Committee makes findings which support: (1) a mistake in the comprehensive zoning or a substantial change in the neighborhood; and (2) a new zoning classification for the properties, it may adopt these findings and the legal requirements for granting the rezoning would be met.

Additionally, certain procedural requirements apply to this bill beyond those discussed above because a change in the zoning classification of a property is deemed a “legislative authorization.” Baltimore City Code, Art. 32, § 5-501(2)(iii). Specifically, notice of the City Council hearing must be given by publication in a newspaper of general circulation in the City, by posting in a conspicuous place on the property and by first-class mail, on forms provided by the Zoning Administrator, to each person who appears on the tax records of the City as an owner of the property to be rezoned. Baltimore City Code, Art. 32, § 5-601(b). The notice of the City Council hearing must include the date, time, place, and purpose of the hearing, as well as the address or description of the property and the name of the applicant. Baltimore City Code, Art. 32, § 5- 601(c). The posted notices must be at least 3 feet by 4 feet in size, placed at a prominent location near the sidewalk or right-of-way for pedestrians and motorists to view, and at least one sign must be visible from each of the property’s street frontages. City Code, Art., § 5-601(d).  The published and mailed notices must be given at least 15 days before the hearing, and the posted notice must be provided at least 30 days before the public hearing. Baltimore City Code, Art. 32, § 5-601(e), (f).

The bill is the appropriate method for the City Council to review the facts and make the determination as to whether the legal standard for rezoning has been met. Assuming the required findings are made at the hearing and that all procedural requirements are satisfied, the Law Department can approve the bill for form and legal sufficiency.

Sincerely,
Elena R. DiPietro
Elena R. DiPietro
Chief Solicitor


cc:  	Ebony Thompson, City Solicitor
Nina Themelis, Mayor’s Office of Government Relations
	Hilary Ruley, Chief Solicitor
            Ashlea Brown, Chief Solicitor
Michelle Toth, Special Solicitor
Desiree Luckey, Assistant Solicitor
Ahleah Knapp
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