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July 5, 2022

Honorable President 
Members of the City Council
c/o Natawna Austin, Executive Secretary
409 City Hall
Baltimore, MD 21202

RE: City Council Bill 22-0251 – Director of Public Works-Failure to Provide Weekly Collection Services

Dear President and City Council Members:

The Law Department reviewed City Council Bill 22-0251 for form and legal sufficiency. City Council Bill 22-0251 would impose a fine of $1,000.00 per day on the Director of the Department of Public Works (“DPW”) for failing to provide for weekly collection of trash and recyclable material. The proposed bill states that each day the violation continues is a separate offense. The bill provides for an effective date 30 days after enactment. 

City Code Article 23, § 1-4 states that the Director of DPW has the duty to provide for weekly pick-up of trash and recycling. If the Director fails to comply with his assigned duties, it is a personnel matter, and the Department of Human Resources (“HR”) has jurisdiction.[footnoteRef:1] The HR Department is an executive department under Art. VII of the Charter. See City Charter Art. VII, § 96. The Charter vests HR with authority to act with respect to the entire administration of employment matters for the City. Specifically, Article VII, §97(a) of the Charter tasks the Department of HR with creating “rules and regulations governing probationary status, temporary and emergency appointments, classifications, reclassifications, examinations, promotions, demotions, transfers, reinstatements, discharges, and other discipline of employees.” The daily fine proposed by Council Bill 22-0251 amounts to a disciplinary measure imposed on the DPW Director for failure to carry out his duty to provide for weekly collections of trash and recyclables.  [1:  Moreover, the Director of DPW, as head of an executive agency, can be removed by the Mayor at his pleasure. See City Charter Article 4, § 6(c).  ] 


The City Council is the legislative body for the City. “Legislative power, as distinguished from executive power, is the authority to make laws, but not to enforce them, or appoint the agents charged with the duty of such enforcement.” See 2A McQuillin Mun. Corp. § 10:6 (3d ed.) Executive power is largely one of enforcement. McQuillin, § 10:6. Therefore, enforcement of the law falls to the Mayor, the City’s executive, and to the executive departments detailed in the City Charter Article VII. See City Charter Art. IV, § 4(b). (“The Mayor is the chief executive officer of the City and shall see that ordinances and resolutions are duly and faithfully executed.”) See also City Charter Art. VII, § 1 “Executive Departments” (“except as committed to the Board of Estimates, the executive power of the City is vested in the Mayor, the departments, commissions and boards provided for in this article ….”). Council Bill 22-0251 usurps the executive power of the Department of Human Resources for enforcement of the law regarding personnel matters in the City. The Department of HR is the executive department tasked by the Charter with that power.

 “In accordance with the constitutional provisions separating the departments of government, the legislature cannot interfere with, or exercise any power properly belonging to, the Executive Department.” Md Law-Encyl., Constitutional Law, § 49. “The charter supersedes all municipal laws, ordinances, rules or regulations that are inconsistent with its provisions.”  2A McQuillin Mun. Corp. § 9:3 (3d ed.). In the event of an inconsistency between the provisions in the Charter and a contrary provision in an ordinance, the provision in the Charter will control. See Swarthmore Co. v. Kaestner, 258 Md. 517, 526–27 (1970). The proposed ordinance is inconsistent with the Charter in that usurps the authority of the Department of HR by attempting to authorize the City Council to discipline a City employee for failing to perform the duties of his position.  

Moreover, the bill is arguably unconstitutional in that is so vague as to be unenforceable. The void for vagueness doctrine applies to civil as well as criminal fines.[footnoteRef:2] The bill provides for a fine of $1,000.00 a day for failure to comply with the provision, with each day being a separate violation. The proposed Code section requires that if the DPW Director fails to “provide for” the weekly collection of trash and recyclables, he is subject to a fine of $1,000.00 for each day that the violation continues. It is unclear what the words “provide for” mean in this section. If the Director has either or both inadequate funding or manpower and is unable to make weekly collections, is he failing to “provide for” the required collections? The proposed section contains no standards for how to comply with the provision. If the Director arranges for weekly collections of trash and recyclables from a portion of houses in the City, is he complying with the provision? If so, from what percentage of houses must the collections be made to be compliant? Does every home from which trash and recyclables are not collected on a weekly basis constitute a separate violation of the Code provision? Who enforces this provision? Are the employees of DPW required to issue citations to their own Director for non-compliance with this Code provision?  [2:  A constitutional vagueness challenge is applicable not only to criminal penalties but to civil penalties as well. See A.B. Small Co. v. American Sugar Refining Co., 267 U.S. 233 (1925); Madison Park North Apartments, L.P. v. Commissioner of Housing and Community Development, 211 Md.App. 676, 699 (2013), cert. granted, 434 Md. 311 (2013), appeal dismissed 439 Md. 327 (2014).] 


Recently, the Court of Special Appeals reiterated the standard for determining whether a law is unconstitutionally vague. In Myers v. State, 248 Md.App. 422, 437-438 (2020), the Court stated:
 
This Court has explained the first prong of a vagueness analysis, as follows:
“[A] statute must be ‘sufficiently explicit to inform those who are subject to it what conduct on their part will render them liable to its penalties.’ ” Livingston [v. State], 192 Md. App. [553] at 568, 995 A.2d 812 [ (2010) ] (quoting Eanes v. State, 318 Md. 436, 458–59, 569 A.2d 604 (1990)). The Court of Appeals has explained that “[t]he standard for determining whether a statute provides fair notice is ‘whether persons of “common intelligence must necessarily guess at [the statute's] meaning.” ’ ” Galloway [v. State], 365 Md. [599,] 615, 781 A.2d 851 [ (2001) ] (quoting Williams v. State, 329 Md. 1, 8, 616 A.2d 1275 (1992)).
State v. Phillips, 210 Md. App. 239, 266, 63 A.3d 51 (2013). A statute will not fail for vagueness “if the meaning of the words in controversy can be fairly ascertained by reference to judicial determinations, the common law, dictionaries, treatises or even the words themselves, if they possess a common and generally accepted meaning.” Id. at 266, 63 A.3d 51 (quoting Livingston, 192 Md. App. at 569, 995 A.2d 812). Accord Galloway, 365 Md. at 615, 781 A.2d 851. “[T]he vagueness doctrine does not require absolute precision or perfection.” McCree, 441 Md. at 20, 105 A.3d 456 (quoting Galloway, 365 Md. at 634, 781 A.2d 851).

The second prong of a vagueness analysis considers whether the statute “provide[s] ‘legally fixed standards and adequate guidelines for police, judicial officers, triers of fact and others whose obligation it is to enforce, apply and administer the penal laws.’ ” McCree, 441 Md. at 19 n.4, 105 A.3d 456 (quoting Galloway, 365 Md. at 615–16, 781 A.2d 851).[footnoteRef:3] [3: ] 


As noted above, the words “provide for” in the context of the proposed amendment to Article 23, § 1-4 are not sufficiently explicit to inform the Director of DPW what specific actions on his part will render him liable for the penalty established by the bill. Additionally, there are no adequate guidelines with respect to enforcement and administration of the fine imposed. As noted above, it is unclear who would even be taxed with such enforcement.

The Charter vests the Department of Human Resources with the authority to administer all employment matters for the City. City Council Bill 22-0251 conflicts with the authority granted to the Department of Human Resources in the Charter. It directs the imposition of a disciplinary action in the form of a fine, which is outside the scope of the City Council’s authority. Disciplinary policy with respect to City employees is the province of the executive department. Moreover, the language of the proposed bill is so vague as to be incapable of determining what is required to comply with this section so as not to be subject to the fine imposed. 

Accordingly, the Law Department cannot approve the bill for form and legal sufficiency.

                                                                             Sincerely yours,
 	        
                                                      	
	         Michele Toth
						     Special Solicitor



cc:   Natasha Mehu 
       Nikki Thompson
       Nina Themelis
       Sofia Gebrehiwot
       Elena DiPietro
       Hilary Ruley
       Ashlea Brown
      Jeff Hochstetler
      Dereka Bolden
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