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February 5, 2021

The Honorable President and Members
  of the Baltimore City Council
Attn:  Natawna B. Austin, Executive Secretary
Room 409, City Hall, 100 N. Holliday Street
Baltimore, Maryland 21202

Re:	City Council Bill 21-0022 – Security Deposit Alternatives


Dear President and City Council Members:
            City Council Bill 21-0022 requires landlords in certain circumstances to accept alternatives to traditional, lump-sum security deposits.  Under the proposed legislation, landlords who own or control ten or more rental units in the City and assess a security deposit of more than 60 percent of the monthly rent must offer to accept one of two alternatives to upfront, full payment of the security deposit: (1) rental security insurance, or (2) payment of the security deposit amount “over a series of no less than 3 equal monthly installment[s].”  

	The proposed ordinance does not appear to conflict with State law. Although State law allows landlords to refuse to accept surety bonds in lieu of security deposits, Council Bill 21-0022 does not compel landlords to accept rental security insurance (a type of surety bond).  By providing an alternative  – accepting installment payments of the security deposit – the proposed legislation does not prohibit something that State law expressly authorizes landlords to do (refuse to accept surety bonds).  Landlords may argue that installment payments fundamentally alter the nature of a security deposit and, thus, offer no real alternative: A landlord may not receive the full amount of the security deposit until several months into a lease.  But State law does not grant landlords the right to demand an up-front lump-sum security deposit.  Accordingly, under the “concurrent power” rule, local governments can require landlords to accept installment payments of security deposits of a certain amount.  

	Landlord-tenant regulations are generally within the purview of the Mayor and City Council of Baltimore, which has “full power and authority” to pass ordinances exercising “the Police Power to the same extent as the State” and ordinances “deemed expedient in maintaining the peace, good government, health and welfare of the City of Baltimore.”  Cheeks v. Cedlair Corp., 287 Md. 595, 600 (1980) (some internal quotation marks omitted).  “A large discretion is 


necessarily vested in [a] legislature to determine what the welfare of the public requires,” Edgewood Nursing Home v. Maxwell, 282 Md. 422, 426 (1978), and “numerous courts have recognized that landlord-tenant law is an area traditionally regulated by state and local governments,” Chateau Foghorn LP v. Hosford, 455 Md. 462, 490 (2017).  See also, e.g., Cty. Council for Montgomery Cty. v. Inv’rs Funding Corp., 270 Md. 403, 415 (1973) (recognizing generally Montgomery County’s authority “to enact local legislation regulatory of the apartment rental business and landlord-tenant relationships”); Heubeck v. City of Baltimore, 205 Md. 203, 206 (1954) (noting that the City “has the power to enact rent control legislation, even in the absence of an enabling act, provided such legislation is not in conflict with the Constitution of the State or any Public General Law thereof”).
   
	Although the State already regulates security deposits, Maryland generally applies the “concurrent power” rule.  Mayor & City Council of Baltimore v. Hart, 395 Md. 394, 406 (2006).  Local governments can regulate within the same field as the State so long as local ordinances do “not directly or indirectly contravene . . . general [State] law.”  Worton Creek Marina, LLC v. Claggett, 381 Md. 499, 513 (2004), quoting Rossberg v. State, 111 Md. 394, 74 A. 581, 584 (1909).  Local laws cannot “permit acts . . . which the State statutes prohibit, or . . . prohibit acts permitted by statute or constitution.”  Id.  
Stated another way, unless a general public law contains an express denial of the right to act by local authority, the State’s prohibition of certain activity in a field does not impliedly guarantee that all other activity shall be free from local regulation and in such a situation the same field may thus be opened to supplemental local regulation. City of Baltimore v. Sitnick, 254 Md. 303, 317 (1969).

	While security deposits are subject to regulation by the State, Council Bill 21-0022 does not contravene State law. Section 8-203 of the Real Property Article of the Maryland Code governs security deposits, which it defines as any payment of money, including payment of the last month’s rent in advance of the time it is due, given to a landlord by a tenant in order to protect the landlord against nonpayment of rent, damage due to breach of lease, or damage to the leased premises, common areas, major appliances, and furnishings. Md. Code, Real Prop. § 8-203(a)(3).  The State law caps the amount that landlords can charge for a security deposit – no more than “the equivalent of two months’ rent per dwelling unit,” Md. Code, Real Prop. § 8-203(b)(1) – and imposes certain other conditions: a landlord who charges a security deposit must provide a receipt to the tenant, Md. Code, Real Prop. § 8-203(c), the deposit must be maintained in a certain type of financial institution, id. at § 8-203(d), the landlord must provide the tenant notice before withholding any portion of the security deposit, id. at § 8-203(g), and any unused deposit must be returned to the tenant with interest, id. at § 8-203(e).

	With respect to alternatives to security deposits, §8-203 expressly contemplates the use of “surety bonds” “to protect [a] landlord against loss due to nonpayment of rent, 


breach of lease, or damages caused by the tenant.”  Md. Code, Real Prop. § 8-203(i)(4).  Under the State law, a tenant may, “[i]nstead of paying all or part of a security deposit to a landlord,” “purchase a surety bond.”  Id. at §8-203(i)(2).  But a landlord “[i]s not required to consent to the tenant’s purchase of a surety bond.”  Id. at § 8-203(i)(1).  In other words, the State law expressly grants a landlord the right to refuse to accept a surety bond.  Thus, a local ordinance would impermissibly conflict with § 8-203 if it required a landlord to accept a surety bond in lieu of a security deposit.  See Worton Creek Marina, LLC, 381 Md. at 513.

	Council Bill 21-0022 does not compel a landlord to accept a surety bond and, thus, presents no conflict with § 8-203 of the Real Property Article.  To be sure, the proposed ordinance requires certain landlords[footnoteRef:1] to accept alternatives to a lump-sum security deposit; one such alternative is “rental security insurance,” which is a type of surety bond.  Compare Black’s Law Dictionary, “performance bond” (11th ed. 2019) (noting that “surety bond” is another name for a “performance bond,” “[a] bond given by a surety to ensure the timely performance of a contract”), with id., “insurance” (defining “insurance” to mean “[a] contract by which one party (the insurer) undertakes to indemnify another party (the insured) against risk of loss, damage, or liability arising from the occurrence of some specified contingency”) (emphasis in original).  See also S.B. S2001, State Assembly, 2021-22 session (N.Y. 2021) (equating “rental security deposit insurance” with “surety bond” and “insurance policy”).  But the proposed legislation does not require a landlord to accept rental security insurance; alternatively, a landlord can accept a security deposit in installments.   [1: 	] 


	Based on the concurrent powers rule, City has the authority under the concurrent power rule to require landlords to accept installment payments of security deposits.  Section 8-203 of the Real Property Article puts a maximum cap on the amount a landlord can charge for a security deposit, but the law does not grant landlords the right to demand a security deposit in a lump sum.  Admittedly, a security deposit is commonly understood as “an amount of money that a renter pays when beginning to rent property (such as an apartment),” Merriam Webster Online Dictionary, “security deposit” (emphasis added), available at https://www.merriam-webster.com/dictionary/security%20deposit (last visited Jan. 21, 2021), but State law does not define “security deposit” to mean only up-front, lump-sum payments, see Md. Code, Real Prop. § 8-203(a)(3) (defining “security deposit” as “any payment of money . . . given to a landlord by a tenant in order to protect the landlord against nonpayment of rent, damage due to breach of lease, or damage to the leased premises, common areas, major appliances, and furnishings”) (emphasis added).  



Regardless, because § 8-203 does not grant landlords the right to demand a lump-sum security deposit, local governments can impose “supplemental local regulation[s]” that require landlords, in certain circumstances, to accept installment payments if they do not wish to accept rental security insurance. Stinick, 254 Md. at 317. Thus, nothing in the plain language of Council Bill 21-0022 conflicts with State law.

	To summarize, local governments generally are authorized to legislate in the field of landlord-tenant relations. Although State law governs security deposits, the relevant statutory law imposes restrictions that do not conflict with the plain language of Council Bill 21-0022.  State law makes clear that landlords are not required to accept surety bonds in lieu of security deposits.  But the proposed legislation does not impose that requirement:  Accepting rental security insurance is but one alternative that certain landlords must offer; the other option is to allow installment payments of a security deposit, an alternative that ensures that landlords are not forced to accept insurance (a.k.a surety bonds).  Because nothing in State law grants landlords the right to demand a lump-sum security deposit, the concurrent power rule allows local governments to require landlords to accept installment payments. Council Bill 21-0022, therefore, does not appear to conflict with State law.   

          Accordingly, the Law Department can approve the bill for form and legal sufficiency.
                                                                          
                                                                      Sincerely,
                                                                       [image: ]
                                                                       Elena R. DiPietro
                                                                       Chief Solicitor
                                                     Rachel Simmonsen 
                                                                       Rachel Simmonsen
                                                                       Chief Solicitor

    Cc:  James L. Shea, City Solicitor  
           Nina Themelis, Mayor’s Legislative Liaison
           Nikki Thompson, President’s Legislative Director 
           Natawna Austin
           Hilary Ruley, Chief Solicitor
           Ashlea Brown, Special Solicitor
           Victor Tervala, Chief Solicitor
            Avery Aisenstark
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