	        CITY OF BALTIMORE

BRANDON M. SCOTT,
Mayor
	
[image: ]
	
DEPARTMENT OF LAW
DANA P. MOORE, ACTING CITY SOLICITOR
100 N. HOLLIDAY STREET 
SUITE 101, CITY HALL
BALTIMORE, MD 21202




Honorable President and Members                                             October 18, 2021 
  of the City Council of Baltimore 
c/o Natawna Austin, Executive Secretary 
Room 409, City Hall 
100 N. Holliday Street 
Baltimore, Maryland 21202 
 
               
 Re:   City Council Bill 21-0112- Charter Amendment – Supplementary Criminal  Apprehension  
                                                                                               and Conviction Fund                     
 
 Dear President and City Council Members: 
 
           The Law Department has reviewed City Council Bill 21-0112 for form and legal sufficiency.  This resolution is a Charter Amendment for the purpose of establishing a continuing, non-lapsing Apprehension and Conviction Fund.  The Fund will to be used exclusively to supplement rewards offered to the public for information leading to the successful  apprehension, arrest, and conviction of criminal suspects. The bill provides for several funding mechanisms and authorizes the Mayor and City Council, by Ordinance, to provide for the oversight, governance, and administration of the Fund.  
         
The bill states that the Fund may consist of (1) money appropriated to the Fund in the annual ordinance of estimates (2) grants and donations make to the Fund and (3) proceeds from fines, fees, surcharges or other revenues dedicated to the Fund by ordinance. These funding mechanisms are appropriate except for the third option. This option would give the City Council authority to by ordinance to direct that any existing or newly enacted fines, fees or surcharges be dedicated to the Fund.  
 Although § 6 (currently Sec. 5) of Art. XI-A of the Maryland Constitution reserves to the people of a charter county the power to amend the charter, this power is limited by §§ 2 and 3. See Cheeks v. Cedlair, 287 Md. 595(1980).. Section 2 specifies that the General Assembly shall, “by public general law,” grant “express powers” to the governments of charter counties and that such powers “shall not be enlarged or extended by any charter formed under the provisions” of Article XI-A. Section 3 provides that each charter county shall have a county council, which is “an elective legislative body in which shall be vested the law-making power” of the county. Section 3 of Article XI-A goes on to state that the county council shall have “full power to enact local laws ... upon all matters covered by the express powers granted” pursuant to § 2. Therefore, the “basic function” of a charter is “to distribute power among the various agencies of government, and between the government and the people who have delegated that power to their government.” Board v. Smallwood, 237 Md. 220 (1992). As Chief Judge Murphy stated for the Court in Cheeks, 287 Md. at 607: 
 “A charter is thus a permanent document intended to provide a broad organizational framework establishing the form and structure of government in pursuance of which a political subdivision is to be governed and local laws enacted. It is the organic, the fundamental law. 
 
Pursuant to the constitutional authority, local governments have attempted to amend their charters to modify the form and structure of their governments. In Save Our Streets v. Mitchell, 357 Md. 237 (2000) , the Court evaluated two charter amendments, one from Harford County and one from Montgomery County. The Harford County amendment imposed a one-year moratorium on the approval of any development projects in the County. After one year, the charter amendment would prohibit all projects that did not meet the standards in the Charter.  The Montgomery County charter amendment would prohibit the expenditure of county funds on installing and maintaining speed bumps and required removal of all existing speed bumps. 
 
The Save Our Streams Court noted the basic tenets related to Charter amendments as determined in earlier cases. In addition. it pointed out Art, XI-A “shall by public general law grant “express powers” to the governments of the charter counties and that such powers “shall not be enlarged or extended by any charter formed under the provision.” Id. at 249. Furthermore, a charter cannot transcend its limited office and be made to serve or function as a vehicle though which to adopt local legislation.” Id.  
 
The court then focused on how to distinguish between charter material and legislative material. The Court recognized the distinction made by the Griffith court which said that a charter amendment that authorizes or precludes specified types of enactments by legislative bodies is generally valid. Those that provide for specific legislative schemes are not valid. Citing Smallwood, the Court further explained that the proposed amendment that placed limitations on legislative power were invalid to the extent that it divested the City Council of the ability to legislate on a specific power. An important consideration is the degree to which the county council retains discretion and control regarding an area under it control pursuant to Art. XI-A. Id. 252-253. It is common for constitutions and charters to authorize, or preclude, specified types of enactments by legislative bodies. This is quite different from a charter itself containing all the provisions concerning a subject. Id at 254. As an example, the Court pointed to Smallwood again and explained that a percentage tax cap did not set specific tax rates but merely imposed a ceiling under which the county council could exercise its discretion. Moreover, it did not direct to what particular purpose property tax revenues would be expended. 
 
A decade or so after Save Our Streams, the Court was asked to evaluate a charter amendment that provided for binding arbitration for fire and police but also provided that the County did not have to appropriate  funds to satisfy any award resulting from binding arbitration. See Atkinson v. Anne Arundel Co., 428 Md. 723 (2012).  The court sifted through the history of this amendment noting that  in its original form, it mandated that the county council provide by ordinance for binding arbitration as well as other requirements for the ordinance. In determining whether this charter amendment was charter material, the Court started by noting one of the basic principles in all the cases. “The length and detail of a proposed charter amendment are not dispositive as to whether the proposed  amendment constitutes legislation or proper charter material.  An important consideration is the degree to which the county council retains discretion and control regarding an area under its control pursuant to Article XI-A of the Maryland Constitution. Atkinson at 254. Charter amendments that remove any meaningful exercise of discretion by the legislative body are invalid  
 
 In Atkinson, the charter amendment was not invalidated because it left the details for implementation to the Council and only provided a system or method for appropriating the revenues.  The charter amendment proposed in City Council Bill 21-0112 goes beyond merely authorizing the creation of the fund. It mandates that the fund be used for a specific purpose,  removing any meaningful discretion of the City Council with respect to the use of the fund. Leaving the city Counci lonely ministerial tasks related to th Fund’s operation. Such a limitation was recognized as ainvalidating factor in determining whether the charter amendment is appropriate charter material.. See Save Our Streams at 254. 
 
The funding mechanism that allows the City Council to provide revenue for the Fund for the  proceeds from fines, fees surcharges or other revenues dedicated to the Fund by ordinance implicates the same concerns as charter amendments that limit tax revenues that have been invalidated  as transferring  legislative power to the voters. Even when a court has upheld “a local limitation on property tax revenues” it has done so with a caution that if it “so hampers a county government that it cannot perform the duties required under state law” such as “public education, police and fire protection services, water and sewage services” or others, the charter amendment “may well be found to be invalid as applied.”  Id. (citing 16 McQuillin Mun. Corp. § 44.26 (3rd ed.)).  This is a danger would also exist if the charter provision regarding dedicating proceeds of various revenue sources both current and future is allowed to stand. The Council could designate funds that have already been appropriated to use by the Fund at any time causing serious upheaval in the City’s ability to pay it’s bills even the salaries of it is employees as the funds appropriated for that purpose have been diverted to another use.
 
Allowing the annual legislative budget process to work is vital because “it is to the law-making body, and only to that body, which the charter commits the power, in that body’s representative capacity, to determine the amounts essential to support and maintain the county government.”  Smallwood, 327 Md. at 250 (1992) (dissent).  Establishing the annual budget requires knowledge that is “specific” and “technical” in nature, making it a matter reserved to the legislature and not the voters.  Bunting, 168 Md. App. at 148.  The exact amount of minimum funding to appropriate annually, like other charter amendments struck down by Maryland courts, “requires a detailed and comprehensive knowledge of the structure and inner-workings” of the fiscal matters of the City each year “as well as an understanding of its present needs and future demands.  Consequently, it does not lend itself to resolution by referendum, but to the type of thorough and on-going review that the budgetary process promises.”  Id. at 148-149.  Certainly, if enacted, this measure would tie the hands of future City governments to fund other initiatives that it deems important by diverting unknown amounts  at anytime to one purpose.  
 
In Baltimore City, the Board of Estimates and the Mayor and City Council have the intimate knowledge of the needs and debts of the City government, not the voters, and therefore it is not appropriate or wise for the voters to dictate a specified rate or amount of funding or even, as  provided in this  bill, free -rein to provide for funding for a specific purpose outside of the budget process.  The City takes nearly a year to formulate the next year’s budget, and the Board of Estimates and the City Council have multiple hearings on it every year.  This detailed annual fiscal analysis stands in stark contrast to the seemingly random selection in Council Bill 21-0112 of any number  of fees, fines, or  surcharges  which make up the  proposed  third funding source in this bill.   
 
This is fundamentally different than merely creating a non-lapsing fund and stating that money be appropriated into that fund during the yearly budget process.  See, e.g., Charter, Art. I, §§10 – 12.  Creating the fund is proper Charter material.  Funding it each year amounts to “constructing the ‘technical’ specifics of the policy,” which must be done legislatively through the annual Ordinance of Estimates.  Atkinson, 236 Md. App. at 179.  Therefore, on page two of this Bill, lines 11-12 should be stricken. Removing that language still leaves the creation of the non-lapsing fund into which an amount may be appropriated annually. 
 
Provided that the amendment contained in this report or similar amendments are adopted, the Law Department can approve the Bill for form and legal sufficiency. 
 
 
 
           
 
Sincerely, 
 
[image: C:\Users\elena.dipietro\AppData\Local\Microsoft\Windows\INetCache\Content.MSO\6613AF26.tmp] 
Elena R. DiPietro 
Chief Solicitor 
 
 
 
Cc:        James Shea, City Solicitor 
              Darnell Ingram, Deputy Solicitor 
             Stephen Salsbury, Chief of Staff 
             Natasha Mehu, Director. MOGR 
 Nina Themelis, Mayor’s Office of Government Relations 
             Matthew Stegman, President’s Office 
 Nikki Thompson, President’s Legislative Liaison 
 Ashlea Brown, Special Solicitor 
Victor Tervala, Chief Solicitor 
            Hilary Ruley, Chief Solicitor 
            Dereka Bolden, Assistant Solicitor 
Avery Aisenstark 
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