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October 25, 2021
The Honorable President 
Members of the City Council
c/o Natawna Austin, Executive Secretary
409 City Hall
Baltimore, MD 21202

RE: City Council Bill 21-0055R – Informational Hearing - Holding Gun Offenders Accountable 

Dear President and Members:

 You have requested the advice of the Law Department regarding City Council Bill 21-0055R.  City Council Bill 21-0055R is for the purpose of inviting the Baltimore City State’s Attorney, the Police Commissioner of the  Baltimore Police Department, the Director of the Mayor’s Office of Neighborhood Safety and Engagement, representatives from the Law Department, and representatives from the Bureau of Budget and Management Research to come before the City Council to discuss the prevalence of gun violence in the City, and how the establishment of a dedicated gun court could serve to better track these cases, make outcomes of these gun crime cases more consistent, and deter people from having illegal weapons.

In general, Art. III, Sec. 9 of the City Charter and Art. 1, Sec. 1-4 gives the City Council authority to call before it, department heads and other City officials to inquire about the operation of City agencies and to investigate complaints and allegations regarding City operations. 

The Law department does not have any proposed legislation to review as this bill is only a resolution of the City Council asking for more dialogue on this topic. From the general description of the subject matter, however, there are two areas of concern should legislation be pursued. Those concerns are preemption by the Stateaend federal governments over gun legislation and the authority of local governments to establish courts. 
 
 Preemption       

  In Maryland, it is very clear that local governments are preempted from legislating on a wide array of gun related subjects.
 
  Md. Crim. Law Art., §4-209 expressly preempts regulation of handguns, rifles and shotguns. It states
          (a) Except as otherwise provided in this section, the State preempts the right of a county, municipal corporation, or special taxing district to regulate the purchase, sale, taxation, transfer, manufacture, repair, ownership, possession, and transportation of:
             (1) a handgun, rifle, or shotgun; and
             (2) ammunition for and components of a handgun, rifle, or shotgun.

[bookmark: _Hlk86063493]The State law does allow a local governments to regulate guns under limited conditions such as  with respect to minors, and law enforcement in that jurisdiction and within 100 yards of a park, church, school, public building, and other place of public assembly. § 4-209(b)(1). In addition, a county, municipal corporation, or special taxing district may not prohibit the teaching of or training in firearms safety, or other educational or sporting use of the items listed in subsection (a) of this section.  § 4-209(b)(2).  In general, Crim Law Art. Title 4 is full of State regulation of guns. In addition, there is also significant regulation of guns at the federal level which also preempts state and local laws.
 Authority to Create a Local Gun Court.
Md. Constitution, Art. IV, §1 gives the power to create courts in Maryland to the Court of Appeals. “The Judicial power of this State is vested in a Court of Appeals, such intermediate courts of appeal as the General Assembly may create by law, Circuit Courts, Orphans' Courts, and a District Court.” Judicial power in Maryland is vested entirely and exclusively in courts enumerated in Maryland Constitution.  Const. art. 4, §1.  Maryland Aggregates Ass'n, Inc. v. State, 655 A.2d 886, 337 Md. 658(1995) certiorari denied 115 S.Ct. 1965, 514 U.S. 1111, 131 L.Ed.2d 856. Judicial function may be exercised only by those courts enumerated in Constitution.  Const. art. 4, § 1.  Shell Oil Co. v. Supervisor of Assessments of Prince George's County, 1975, 343 A.2d 521, 276 Md. 36 (1975). In the Courts and Judicial Proc. Art., the State courts are designated and the judicial powers are vested by law in those courts. In contrast, there is no mention of any authority in the Mayor and City Council to create a court in the likeness of the existing state courts or to allow such a court to exercise powers reserved to State courts regarding gun offenses.

Council Bill 21-0055R is an appropriate resolution to initiate this process and request appropriate officials to attend to discuss efforts and measures being taken to develop and implement plans and strategies to stop gun violence. Any legislation that may result would need authorization from the General Assembly or other legislative action by the General Assembly to create a “gun court” and provide for its powers and procedures.
.
The Law Department approves Council Bill 21-0055R for form and legal sufficiency as it is a valid method of inviting City officials to discuss this matter.
 


                                                                          Sincerely yours,
 	        
                                                      [image: ]	
	            Elena R. DiPietro
						    Chief Solicitor






[bookmark: _Hlk52463538]cc:   James L. Shea, City Solicitor
        Darnell Ingram, Deputy Solicitor
        Stephen Salsbury, Chief of Staff
       Matthew Stegman, Presidents’ Office 
       Nikki Thompson, President’s Office
       Nina Themelis, MOGR
       Hilary Ruley, Chief Solicitor
       Victor Tervala, Chief Solicitor
       Ashlea Brown, Assistant Solicitor
       Dereka Bolden, Assistant Solicitor
       Avery Aisenstark, Legislative Reference
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