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September 3, 2020

The Honorable President and Members
  of the Baltimore City Council
Attn:  Natawna B. Austin, Executive Secretary
Room 409, City Hall, 100 N. Holliday Street
Baltimore, Maryland 21202

Re:  City Council Bill 20-0557 – Baltimore City Administrative Procedure Act – Regulations
Dear President and City Council Members:
	The Law Department has reviewed City Council Bill 20-0557 for form and legal sufficiency. The bill establishes a uniform procedure for the notice, publication, and adoption of regulations in Baltimore City government and establishes the Code of Baltimore Regulations Annotated (COBRA) and provides for its contents. The bill requires that proposed regulations be approved for form and legal sufficiency by the City Solicitor prior to their publication while also  requiring that agencies publish notice of the proposed regulation with content specified in the bill, and allow for public comments to be submitted for a certain period of time.  The bill allows a Councilmember to refer a proposed regulation for review by the Committee on Legislative Investigations, which is empowered to approve or reject the regulation which causes, in the case or rejection, the regulation to be withdrawn or modified. The bill provides for temporary regulations during emergencies, as defined by the bill. It requires that proposed regulations be submitted to the Department of Legislative Reference prior to them taking effect. It provides that the bill takes effect for new regulations 180 days after the bill is enacted. Regulations that are currently in effect are required to be reviewed and made to conform with the style manual of the Department of Legislative Reference within 1 year of enactment or else the regulation will need to be re-proposed, re-publicized or re-adopted in accordance with the requirements of the bill. 
Several sections of the bill generate legal obstacles.
First, Section 4-303 of the bill allows any councilmember to refer any proposed regulation to the Committee on Legislative Investigations for its examination.  If the examination results in the Committee’s disapproval of the regulation, the regulation is required to be withdrawn or modified. In effect, this provision gives the committee the power to veto proposed regulations. 
The overall issue that confronts this provision is the legislative nature of the City Council. The Maryland Constitution makes the Baltimore City Council the City’s legislative body. MD Const. Art. 11-A, § 3. As further outlined in Articles II and III of the City Charter, the power of the City Council resides within its legislative function. Beyond requiring certain agency information to be produced before the Committee on Legislative Investigations, City Code Art. 1, § 1-4, nothing in the City Charter or in State or local law empowers a committee of the City Council to exercise control over the administrative affairs of an executive department, agency or office.  
It is the Law Department’s view that if this legislation were to become law, a committee of the City Council could lawfully review proposed regulations for their adherence to laws duly adopted by the Mayor and City Council. If the committee concludes that a regulation may have misinterpreted the law, any member of the City Council can sponsor legislation that amends the law to eliminate any ambiguity or the possibility of an agency misreading the law.  A committee of the City Council, however, cannot speak on behalf of the entire City Council as to the legislative intent of any given law. Moreover, the City Council as a whole, whose power is entirely legislative in nature, is without formal authority to veto an administrative regulation.  
For the above reasons, the Law Department seeks the following amendments on page 7:  
Line 4, after the word “regulation” add “as drafted”.
Line 5, after (B) strike “reject the regulation” and substitute “object to the agency’s interpretation of the law.”  
Line 8, after (D) strike “Effect of Approval” and insert “Resumption of Notice Period.”
Line 9, strike “If the Committee votes to approve the proposed regulation” and substitute, “Following the Committee vote”
Line 10, strike “is reinstated” and substitute “shall resume”.
Line 12, after (E) strike “Rejection” and substitute “Comment on Objection”
Line14, strike the phrase “reject the proposed regulation” and substitute “object to the agency’s interpretation of the law”.
Line16, strike the phrase “reject the adoption of the proposed regulation” and substitute “object to the interpretation”.
Lines 17 and 18, strike the phrase “action and the underlying reasons for its actions” and substitute “objection and the reasons for its objection.”
Strike in their entirety lines 19 through 24. 
The Law Department points out that it seeks the above amendment to Line 10 to clarify that the 30-day notice period does not need to be repeated, but picks-up where the 30-day count was interrupted when the committee was referred the regulation.
	The Law Department also notes that that the language employed in Section 4-404 is unclear as to whether an agency can remove obsolete provisions, even if the title of Section 4-404 is “removal of Obsolete Provisions.” Paragraph (B) of this section discusses providing the City Solicitor reasons for removing a regulation that is deemed obsolete. Yet Paragraph (A), which describes when agencies can remove items from the Code of Baltimore Regulations Annotated (“COBRA”), allows removal only when an agency requests removal of an unconstitutional regulation or “a regulation adopted by an agency that has since been abolished.”  The absence of specific language allowing an agency to request removal of obsolete provisions appears to be oversight, but it is an absence that should be corrected. 
	For the above reason, the Law Department seeks the following amendment to page 10:
	Line 14, delete “has since been abolished” and substitute “the agency concludes is obsolete.”
	In addition to the legal concerns discussed above, the Law Department points to specific policy concerns arising from the Law Department’s required duties as provided in Council Bill 20-0557.   Among other things, the Department is required to review all proposed regulations for legal sufficiency and for compliance with the style manual established by the Department of Legislative Reference (“DLR”). The Department is required to maintain an online register of proposed regulations.  Moreover, the Department must review any existing regulation  (that is, a regulation already in effect upon the effective date of this ordinance) for compliance with DLR’s style manual in order for the agency to avoid having to re-propose, re-publicize and re-adopt it in accordance with the requirements of this legislation. 
	The Law Department points out that it is not the proper party to determine whether a given regulation conform to a DLR style manual. DLR is the appropriate party to perform that task.  To note the obvious, lawyers are not style mavens. The Department is ready to perform the task of reviewing regulations for conformance to the laws enacted by the Mayor and City Council since, in accordance with City Charter, Art. VII, § 24, the Law Department is responsible for approving the legal instruments that govern the City. But DLR is the creator of the style manual envisioned by Council Bill 20-0557. DLR uses that style in its compilation of the COBRA. The Law Department should not be placed in a position to conclude that a regulation conforms to the required style manual when DLR may disagree that it does. 
	For the above reason, the Law Department seeks to amend the legislation as follows:
[bookmark: _Hlk49759274]	On page 4, Lines 23 and 24, strike “the form described in this subtitle and”.
	On page 11, Line 6, strike “, in consultation with the Law Department,”
	The Law Department also points out that the requirement of the Department in Section 4-301(B)(2) is not well considered.  That subsection requires the Department to maintain a data base of proposed regulations. In addition to requiring the posting of that data base by the Law Department, the section requires each agency on its webpage to post notice of any proposed regulation along with a link to the full text of the proposed regulation. See § 4-301 (b) & (c). 
[bookmark: _Hlk49759637]Given the coding and software expertise of Baltimore City Information & Technology, the ability to automate the task of pulling the required information from each agency website and compiling it into a single online data base should be well within BCIT’s range of capabilities. In contrast, the Law Department simply has no expertise or staff to maintain on online data base of the type envisioned by Council Bill 20-0557. 
	For the above reason, the Law Department seeks to amend the legislation as follows:
On page 5, Line 19, after (2) strike “In addition, the City Solicitor” and substitute “The Department of Legislative Reference, with the assistance of Baltimore City Information & Technology”. 
	With the above amendments to the bill, the Law Department is prepared to approve Council Bill 20-0557 for form and legal sufficiency.

Sincerely,

[image: ]
Victor K. Tervala
Chief Solicitor


cc:  	Dana Moore, Acting City Solicitor
	Matt Stegman, Mayor’s Legislative Liaison
            Caylin Young, President’s Legislative Director	
	Elena DiPietro, Chief Solicitor, General Counsel Division
	Hilary Ruley, Chief Solicitor
	Ashlea Brown, Assistant Solicitor
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