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                                                                                          May 9, 2022

Honorable President and Members
  of the City Council of Baltimore
c/o Natawna Austin, Executive Secretary
Room 409, City Hall
100 N. Holliday Street
Baltimore, Maryland 21202

 Re:   City Council Bill 22-0090R- Informational Hearing – Fire Department - Office of the
                                                                                                 Chief - Annual Review                                        

 Dear President and City Council Members:

           The Law Department has reviewed City Council Bill 22-0090R for form and legal sufficiency.  This resolution is for the purpose of requesting the Chief of the Baltimore City Fire Department to come before the City Council to initiate the process of annually reviewing the duties of the Office. The review is to include an evaluation of efforts to meet performance goals and to request the Chief in consultation with the City Council to establish goals and objectives for the upcoming year. The Resolution also requests that the Chief identify  service delivery gaps that need to be addressed.

The City Council has some authority under the Charter Art. III, Section 9 with respective to municipal officers. That section says the “heads of departments, municipal officers not embraced in a department, and members of commissions and boards shall appear before the City Council if requested by a majority vote of its members and at other times shall have the privilege of the floor of the City Council at its meetings, and shall be entitled to participate in the discussion of matters relating to their respective departments, offices, commissions or boards, but shall have no vote.” “Municipal officer” is defined to as referring to heads of departments and therefore includes the Fire Chief. See Charter Art. 1, Sec. 2(f). The City Council could, therefore, summon the Fire Chief to appear before it.

The scope of the questions asked during such an appearance is limited.  The City Council has authority is to inquire about matters relating to the municipal officer’s department or office. There is nothing in the Charter that indicates that the City Council has any power to evaluate the municipal officers themselves under this authority. In fact, this would run afoul of the MPIA. The Maryland Public Information Act (“MPIA”) requires any discussion of personnel matters to remain confidential. Md. Code, Gen. Prov., §§ 4-311 (An official in possession “shall deny inspection of a personnel record of an individual, including an application, a performance rating, or scholastic achievement information”); 4-401 (civil liability is imposed on a person who improperly uses or discloses public information naming a person); 4-402 (a willful or knowing disclosure is a criminal violation). While the language of PIA Section 4-311(a) provides that the government must deny “inspection” of a personnel record, the Maryland Attorney General (“AG”) has explained that a violation of that section will occur if the contents of such a record are disseminated publicly.  65 Md. Op. Atty. Gen. 365 (1980). The Charter provision cannot  authorize the public discussion of  the prior year’s performance metrics as they specifically  relate to the Fire Chief and his personnel matters. With respect to the establishment of goals and objectives for the upcoming year and identifying municipal service delivery gaps that need to be addressed, these matters can be discussed, with the Fire Chief for informational purposes pursuant to the City Council’s Art. III, Sec. 9 authority.

City Council bill 21-0090R, exercising the Charter authority of the City Council to summons agency heads to appear. It, however, can only be exercised within the bounds of other superior laws. The limitations mentioned above must be taken into consideration during the hearing at which the official appears.

City Council Bill 22-0090R is an appropriate resolution to request that appropriate officials attend a Council meeting to discuss matters pertaining to the operation of the Fire Department by the Fire Chief. It cannot be used to delve in to the evaluation of the performance of the Fire Chief as that would result in a violation of the Md. Public Information Act.

The Law Department approves Council Bill 22-0090R for form and legal sufficiency as it is a valid method of inviting the Fire Chief to discuss matters related to the Fire Department as long as the Council does not exceed its authority by asking questions regarding job performance.
 

Sincerely,
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Elena R. DiPietro
Chief Solicitor



Cc:      James Shea, City Solicitor
            Ebony Thompson, Deputy Solicitor
            Stephen Salsbury, Chief of Staff
	Nina Themelis, Mayor’s Office of Government Relations
	Nikki Thompson, President’s Legislative Liaison
	Ashlea Brown, Special Solicitor
	Hilary Ruley, Chief Solicitor
            Dereka Bolden
            Michele Toth
	Avery Aisenstark
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