Introduced by: Councilmember Cohen DL/"

At the request of: Chester Street Properties, LLC
Address: c/o Justin A. Williams, Esquire, Rosenberg | Martin | Greenberg LLP, 25 South
Charles Street, Suite 21* Floor, Baltimore, Maryland 21201
Telephone: 410-727-6600

Prepared by: Department of Legislative Reference Date: March 14, 2019

Referred to: LAND USE AND TRANSPORTATIQN Committee

Also referred for recommendation and report to municipal agencies listed on reverse.

crry couner, 19-_ 0356

A BILL ENTITLED

AN ORDINANCE concerning
Zoning Map Amendment — 123 South Chester Street

FOR the purpose of amending the Zoning District Map for the R-8 zoned property known as 123
South Chester Street (Block 1748, Lot 041), as outlined in red on the accompanying plat, to
apply a Rowhouse Mixed-Use Overlay District (R-MU) designation; and providing for a
special effective date.

BY amending
Article 32 - Zoning
Zoning District Map
Sheet 57
Baltimore City Revised Code
(Edition 2000)

“*The introduction of an Ordinance or Resolution by Counciimembers at the

request of any person, firm or organization Is a courtes extended b
’ t
Councilmembers and not an Iindication of their positlon.y YiES

1050-14-1 REV, 1083
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CITY OF BALTIMORE
ORDINANCE 19 281
Council Bill 19-0356

Introduced by: Councilmember Cohen
At the request of: Chester Street Properties, LLC
Address: c/o Justin A. Williams, Esquire, Rosenberg | Martin | Greenberg LLP, 25 South
Charles Street, Suite 21* Floor, Baltimore, Maryland 21201
Telephone: 410-727-6600
Introduced and read first time: March 18, 2019
Assigned to: Land Use and Transportation Committee
Committee Report; Favorable
Council action: Adopted
Read second time: July 22, 2019

AN ORDINANCE CONCERNING
Zoning Map Amendment — 123 South Chester Street

FOR the purpose of amending the Zoning District Map for the R-8 zoned property known as 123
South Chester Street (Block 1748, Lot 041), as outlined in red on the accompanying plat, to
apply a Rowhouse Mixed-Use Overlay District (R-MU) designation; and providing for a
special effective date.

BY amending

Article 32 - Zoning

Zoning District Map

Sheet 57

Baltimore City Revised Code
(Edition 2000)

SECTION 1. BE IT ORDAINED BY THE MAYOR AND CITY. COUNCIL OF BALTIMORE, That
Sheet 57 of the Zoning District Map is amended by applying an R-MU Overlay District
designation to the R-8 zoned property known as 123 South Chester Street (Block 1748, Lot 041),
as outlined in red on the plat accompanying this Ordinance.

SECTION 2. AND BE IT FURTHER ORDAINED, That as evidence of the authenticity of the
accompanying plat and in order to give notice to the agencies that administer the City Zoning
Ordinance: (i) when the City Council passes this Ordinance, the President of the City Council
shall sign the plat; (ii) when the Mayor approves this Ordinance, the Mayor shall sign the plat;
and (iii} the Director of Finance then shall transmit a copy of this Ordinance and the plat to the
Board of Municipal and Zoning Appeals, the Planning Commission, the Commissioner of
Housing and Community Development, the Supervisor of Assessments for Baltimore City, and
the Zoning Administrator.

ExXpLANATION: CAPITALS indicate matter added to existing law
[Brackets] indicate matter deleted from existing law.
Underhining indicates matter added to the bill by amendment
Strilec-out indicates matter stricken from the bill by

amendment or deleted from existing law by amendment

dlr13-0900-3d221ul19
zoning/cb19-0356-3r/nbr



Council Bill 19-0356

SECTION 3. AND BE IT FURTHER ORDAINED, That this Ordinance takes effect on the date it is

enacted.
JUL 22 2019
, 20

Certified as duly passed this day of

=

“President, Baltimore City Council

Certified as duly deliveged to His Honor, the Mayor,

JUL 2 2 2019

this __ dayof
=
‘ @ E @ E H %M E “J‘I U Chief Clerk
7 Lﬂi AUG 19 2018 |
Approved this day of " , 20 '
BALTIMORE CITY COUNC
 PRESIDENT'S OFFICE

Approved For Form and Legal Sufficiency
This _/3" _ Day of augﬁ"f_-?ﬂL

A

L1

Chief Suiittor

dir19-0900~3rd/221ul19 2
zoning/ch!9-0356-3nl/nbr . =
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EAST LOMBARD STHEET

SHEET NO. 57 OF THE ZONING DISRICT MAP OF THE BALTIMORE CITY ZONING CODE
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District Designation.

CHARMED KITCHEN

Map 01, Section 01, Block 1748, Lot 041

EAST PRATT STREET

[ _‘ 1III

The Applicant requests that a Rowhouse Mixed-Use
(R-MU) District Overlay be applied to the property
known as 123 S. Chester Street, outlined in red, which
is currently and will retain its underlying R-8 Zoning

123 S Chester Street, Baltimore, MD 21231

SCALE:

1" =100'
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PRESIDENT CITY COUNCIL

Plat Prepared by:

Architecture & Urban Views inc

Virgil Bartram AlA

2011 E Pratt St, Baltimore, MD 21231
410-327-4964

Date: 3/2/19

A

pplicant:

Chester Street Properties, LLC
c/o Justin Williams
Rosenberg | Martin | Greenberg, LLP
25 S. Charles Street 21st Floor,
Baltimore, MD 21201
410-727-6600

356







BAL2IMORE CITY COUNC1L
LAND USE AND TRANSPORTATION
VOTING RECORD

BILL#: 19-0356

DATE: db(///u /2, 20/F

BILL TITLE: Zoning Map Amendment - 123 South Chester Street

MOTION BY: @ZZZ& SECONDED BY:

WORABLE [ ] FAVORABLE WITH AMENDMENTS
[ ] UNFAVORABLE [ ] WITHOUT RECOMMENDATION
NAME YEAS NAYS ABSENT | ABSTAIN

Reisinger, Edward, Chair
Middleton, Sharon, Vice Chair
Clarke, Mary Pat

Costello, Eric

Dorsey, Ryan

Pinkett, Leon

Stokes, Robert
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CHAIRPERSON: w Zﬁw _

COMMITTEE STAFF: Jennifer L. Coates// , Initials: 1
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LAND USE AND TRANSPORTATION COMMITTEE

FINDINGS OF FACT

MOTION OF THE CHAIR OF THE LAND USE AND TRANSPORTATION COMMITTEE,
AFTER A PUBLIC HEARING AT WHICH AGENCY REPORTS AND PUBLIC TESTIMONY
WERE CONSIDERED, AND PURSUANT TO SECTIONS 10-304 AND 10-305 of the
MARYLAND LAND USE ARTICLE AND SECTION 5-508 Of THE BALTIMORE CITY
CODE, THE CITY COUNCIL ADOPTS THESE FINDINGS OF FACT CONCERNING THE
REZONING OF:

CITY COUNCIL BILL NO: 19-0356

ZONING MAP AMENDMENT - 123 SOUTH CHESTER STREET

Upon finding as follows with regard to:
(1) Population changes;

The census tract that includes the Property (Census Tract 105) is estimated to
have decreased its population from 2,252 in 2010 to 1,712 in 2017, according to
estimates of the U.S. Census Bureau's American Community Survey. To the
extent the estimate is accurate, it demonstrates a need to make the
neighborhood more conducive to attracting people to stay in place. Walkable
community amenities, such as outdoor seating at a neighborhood cafe is an
example of attractive amenity.

(2) The availability of public facilities;

The area is well-served by public utilities and services, and will remain so for the
foreseeable future.

(3) Present and future transportation patterns;

The application of the R-MU Overlay District to the Property will not adversely
impact present or future transportation patterns. The Butchers Hill neighborhood
has been a pioneer in installing curb bump-outs that provide traffic calming (as
well as stormwater management) and make the neighborhood more walkable,
The ability to provide outdoor dining will incrementally increase the walkability of
the area.

(4) Compatibility with existing and proposed development for the area:






Land Use and Transportation Committee
Bill No. 19-0356

Findings of Fact- - Rezoning
Page 2 of 5

The proposed map amendment will not negatively impact existing or proposed
development. As indicated in §12-208 of the Zoning Code, the R-MU Overlay
District is tied directly to the underlying rowhouse district in order to maintain the
existing character of the development and the neighborhood.

(5) The recommendations of the City agencies and officials, including the Baltimore
City Planning Commission and the Board of Municipal and Zoning Appeals;

o According to a memorandum, dated April 18, 2019, the Planning
Commission does not concur with the recommendation of its departmental
staff, and instead recommends that City Council Bill #19-0356 be passed
by the City Council, with the attached (Memorandum from Justin Williams
- Dated 4/18/19) facts to support the rezoning.

o According to a Department of Planning staff report dated April 18, 2019,
the department recommends disapproval of this bill.

o According to a memorandum, dated June 11, 2019, the Board of
Municipal and Zoning Appeals reviewed the legislation and concurs with
the report and recommendation of the Planning Department staff
recommending disapproval of City council Bill no. 19-0356.

o According to a memorandum, dated April 29, 2019, the Department of
Transportation has no objection to City Council bill 19-0356.

o According to a letter, dated June 11, 2019, the City Solicitor comments
that the bill is the appropriate method for the City Council to review the
facts and make the determination as to whether the legal standards has
been met and whether the rezoning amounts to spot zoning. Assuming
the required findings are made at the hearing and that all procedural
requirements are satisfied, including facts presented at the hearing that
rule out spot zoning and establish that the original zoning was based on
erroneous facts, the Law Department could approve the bill for form and
legal sufficiency.

(6) The proposed amendment's relationship to and consistency with the City's
Comprehensive Master Plan.

The proposed rezoning is consistent with the City's LiveEarnPlayLearn Master
Plan by activating the streetscape and promoting walkable neighborhood
amenities.

(7) Existing uses of property within the general area of the property in question;






Land Use and Transportation Committee
Bill No. 19-0356

Findings of Fact- - Rezoning
Page 3 of 5

The property is located along a fairly busy neighborhood corridor on Pratt Street.
Along Chester Street, the uses are residential, while along Pratt Street, the
character of development is residential mixed-use reflecting the historical
development pattern of the Fells Point area with a number of corner restaurants
and taverns. Many of these establishments offer outdoor seating now because
they are grandfathered prior to the enactment of Transform Baltimore. There are
also institutional uses such as churches and schools in the vicinity. These uses
will not be impacted by the application of the R-MU Overlay District.

(8) The zoning classification of other property within the general area of the property

in question;

The Property is located in the middle of an extensive residentially-zoned area;
however, as indicated above, the existing uses in this neighborhood are varied
and would likely be suited for an R-MU Overlay Zoning District as well.

(9) The suitability of the property in question for the uses permitted under its existing

zoning classification;

The R-8 Zoned Property is suited for its current uses, which include a
restaurant/cafe and dwelling units. With as much as 13' of sidewalk space along
Chester Street, the Property is well-suited to provide outdoor dining.

(10) The trend of development, if any, in the general area of the property in question,

(11)

(12)

including changes, if any, that have taken place since the property in question
was placed in its present classification;

The Property is located within a historic district, in which development trends
have been associated with the adaptive re-use of existing structures. Thus many
rowhomes that have historically been utilized as storefronts will be able to
repurpose them as cafe/restaurants with neighborhood commercial
establishment conditional use authorization from the Zoning Board. However,
they are not permitted to conduct outdoor dining.

For a rezoning based on a SUBSTANTIAL CHANGE IN THE CHARACTER OF
THE NEIGHBORHOOD, the following facts establish the substantial change
since the time of the last comprehensive rezoning:

For a rezoning based on a MISTAKE in the existing zoning classification, the
following facts establish that at the time of the last comprehensive zoning the
Council failed to consider then existing facts, or projects or trends which were
reasonably foreseeable and/or that events occurring subsequent to the

comprehensive zoning have proven that the Council's initial premises were
incorrect:






Land Use and Transportation Committee
Bill No. 19-0356

Findings of Fact- Rezoning
Page 4 of 5

A map amendment is warranted for 123 S. Chester Street as there was a
mistake in the 2017 comprehensive rezoning of the Property that failed to include
an R-MU Overlay District as the Mayor and City Council failed to take notice of
the existing and proposed commercial use of the Property. The Planning
Commission recently found a mistake for this reason when it recommended the
rezoning of the 1818 E. Pratt Street, located +1,000 feet west of the Property, to
C-1. As indicated in the Planning Staff Memorandum, the Planning Commission
found:

a mistake in assigning this property R-8 zoning at the time of the
Comprehensive Rezoning of the City in 2017, where the Mayor and City
Council did not at that time take notice of the existing commercial use of
this property, and that this business had been in continuous operation for
an extensive period of time.

See Exhibit 3 - Planning Department Memo — CCB #19-322 (emphasis
added)

The Land Use Committee subsequently voted that the bill be recommended
favorably.

Here, had the Mayor and City Council taken notice of the proposed commercial
use of the Property as Charmed Kitchen, it would have considered the general
trend in neighborhood restaurant/cafés where they seek to activate streetscapes
and promote walkability by providing outdoor dining as an amenity to their
patrons.

The Court of Appeals has previously ruled that the failure of the Baltimore City
Council to anticipate a development trend was sufficient to be regarded as an
error in the original zoning. In Pressman v. City of Baltimore, 222 Md. 330 (1960),
the Court of Appeals ruled that the failure of the zoning ordinance map to
anticipate the need for or trend toward shopping centers requiring a sufficient
depth from a roadway to accommodate stores and parking should be regarded
as an error in the original zoning, particularly when “strip zoning” is no longer
favored. See Exhibit 4 — Pressman v. City of Baltimore. Here, the City Council
failed to provide the zoning map designation necessary to accommodate the
trend of neighborhood restaurants/cafés providing outdoor dining.

SOURCE OF FINDINGS (Check all that apply):

[X ] Planning Report — Mr. Chris Ryer, Director, Department of Planning -
memorandum - Dated Aril 18, 2019






Land Use and Transportation Committee
Rill No. 19-0356

Findings of Fact- [ Rezoning
Page 5 of 5

[ X ] Testimony presented at the Committee hearing

Oral - Witness Name:

Councilmember Zeke Cohen, Sponsor of the Bill

Mr. Justin Williams, Esquire, Representative for the Applicant

Mr. Eric Tiso, Department of Planning

Mr. Bob Pipik, Department of Housing and Community Development
Ms. Livhu Ndou, Board of Municipal Zoning Appeals

Mr. Liam Davis, Department of Transportation

Ms. Hilary Ruley, Department of Law

Written:

Mr. Justin Williams, Esquire, Rosenberg Martin Greenberg, Memorandum —
Dated April 18, 2019 and July 10, 2019

Planning Commission, Agency Report — Dated April 18, 2019

Department of Planning Staff Report — Dated April 18, 2019

Department of Transportation, Agency Report — Dated June 29, 2019
Board of Municipal Zoning Appeals, Agency Report — Dated June 11, 2019
Law Department, Agency Report — Dated June 11, 2019

Department of Housing and Community Development, Agency Report — Dated
March 29, 2019

LAND USE ANP TRANSPORTATION COMMITTEE:
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The Daily Record

11 East Saratoga Street

Baltimore, MD 21202-2199

{443) 524-8100

http:/fwww.thedailyrecord.com

Order #: 11754718
Case #:

PUBL'SHER'S AFFIDAVIT Description:

We hereby certily that the annexed adverlisement was

PUBLIC HEARING ON BILL NO. 19-0356

published in The Daily Record, a daily newspaper published
in the State of Maryland 1 times on the following dates:

Page 1 of 1

6/18/2019

%\Jh liwﬁ
Darlerie Miller, Public Notice Coordinator

(Representative Signature)

BALTIMORE CITY COUNCIL
PUBLIC HEARING ON BILL NO. 19-0356

The Land Use and Transporntion Cammittee of e Balimore Clly Coundl
will meel on Wednesday, July 10, 2019 at 1:00 pm. in the City Cotnct]
Chambers, dth Noer, Clty ilall, 100 N. Holliday Street lo comdict a public
hearirg on Chy Coundl Bill No. 100356
CC 190856 ORDINANCE - Zoning Mnp Amendment - 123 South
Chester Stroet
TOR the pumpose of wending the Zosbg Disrict Map for the B-8zoued prp-
erty known as 23 South Chestwer Street (ock 748 Lot 041), as outned Tl
ol the aceanpabying pat, w apdy o Rowhouse Mixed-Use Overday Distnct
{R-ML) designatlon; and providing for aspecial effective date.
BY winerncling
Article 2 -Zanhng
Zaning Iistrict Map
Sheet 57
Ballimore City Revised Caxle
(Edition 2000}
NOTE: Tis bill is sulject to amendmet by the Baltimore Clty Counil.
Applicant: Chester Street Propertles, LLC
For morne informuation, contact comioibie e SLaff sl (3 103 306-1200

FIRVAILD EISINGER

Chair

Jell

VEGCEIVER

o JUN 13 opng

L
BALTIMORE GITY GOUNG
PRESIDENTS OFior  ~







ATTACHMENT C

Baltimore City Council
Certificate of Posting - Public Hearing Notice
City Council Bill No.: 19-0356

6/13/2019
‘ i
BALTIMORE CITY COUNCIL

PUBLIC HEARING ON BILL NO. 19-0356

The Land Use and Transportation Committee ofthe Baltimore Gty Counci wil meet on
Wednesday, iy 10, 20192t 1:10 pm, i the Gty Counc Chambers 4th flor iy Hal,
100 N.Ho“iday Street to conduct a public hearing on ity Council Bil No. 13-0336.

CC 19-0356 ORDINANCE - Zoning Map Amendment -
123 South Chester Street - for the-purpose ofamendmg’-the Zoning
' District Map for the R-8 zoned property knownas 123 South Chester Street (Block 1748,
U W | 041), a5 outined inred on the accompanying plat, to applya Rowhouse Mixed-Use &

[ 3 Overlay District (R-MU) designation; and providing for a special effective date.

L By amendin

"Il i ' ing Distri Sheet 57
Articte 32 - Zoning, Zoning District Map, Shee
._ - Baltimore City Revised Code (Edition 2000) |
‘“é NOTE: This bilis suhiectt% amengimeillt(by the Baltimore City Council,
s jcant: Chester Street Properties, ' :
P p— et omiteesalft 4101356260 EDMARDRESHGER G 55
I T r EPTEtAq TRoSTTESETAT R T o

i
e i
=

: - N
L .

Address: 123 South Chester Street

Date Posted:6/10/2019

Name: Martin Ogle 2 U_.___.
Address: 9912 Maidbrook Road

Telephone: 443-629-3411 JUITE 2018

¢ Email to: Natownab.Austin@baitimorecity.qgov BALTIMORE CITY COUNCIL

s Mail to: Baltimore City Councii; ¢/o Natawna B. Austin; Room 409, City Hall: 100 N. Holfido\_5tid &t SB0imore,

MD 21202
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ATTACHMENT C

Baltimore City Council
Certificate of Posting - Public Hearing Notice

City Council Bill No.: 19-0356
6/13/2019

;. .

BALTIMORE CITY COUNCIL
PUBLIC HEARING ON BILL NO. 19-0356

The Land Use and Transportation Committee of the Baltimore Gity Council wll mee on

Wednesday, July 10, 2019t 1:10 p.m. inthe Gy Coundil Chambers, 4thfloor, ity Hal,
0 N.Ho\Y‘tdanytreet to conduct gpublic hearing on City Council Bill No. 19-0336.

CC 19-0356 ORDINANCE - Zoning Map Amendment -
123 South Chester Street - for the purpose ofamendm?-the Zonin

District Map for the -8 zoned property known s 123 South Chester Street Block 1748,
N S I |t (41), a5 outlined in red on the accompanying plat, to apply a Rowhouse Mixed-Use 7%
Overlay District (R-MU) designation; and providing for a special effective date. ;

R .
) =] endin _
%333}3 32- ?oning, Zoning District Map, Sheet 57

Applicant: Chester Street Properties, LLC
- For more information, contact committee
T e e -

T et | s

._ - Baltimore City Revised Code (Edition 2000) |
F“E NOTE: This bill s subject to amendment by the Baltimore City Coundil
i “

et g =1
T iy e et i ot =
i 1y S e el ¥ '-m'-ifnl-r-i"s-; -

(Place a picture of the posted sign in the picture box below.)

Address: 123 South Chester Street

Date Posted:6/10/2019

Name: Martin Ogle
Address: 9912 Maidbrook Road

Telephone: 443-629-3411

*  Email to; Natewnagb.Austin@bagltimorecity.gov

»  Mail to: Baltimore City Council; ¢/o Natawna B. Austin; Room 408, City Hall; 100 N, Holliday Street; Baltimore,
MD 21202







The Daily Record

11 East Saraloga Straet
Baltimore, MD 21202-2199

(443) 524-8100

http:/iwww_thedailyrecord.com

PUBLISHER'S AFFIDAVIT

We hereby certify that the annexed advertisement was
published in The Daily Record, a daily newspaper published
in the State of Maryland 1 times on the following dates:

512112019
ol

Darlens Mlller, Public Notice Coordinator
{Representative Signature)

Order #:
Casa #:
Description:

11737206

PUBLIC HEARING ON BILL NO. 18-0356

Page 1 of 1

BALTIMORE CITY COUNCIL
PUBLIC HEARING ON BILL NO. 19-0356

The Land Use and Transporeation Commditee of the Baltmore City Coungd

will meet on Wedneaday, June 12, 2019 at 1:05 pm In the Clty Councl|

Chambers, 4th floar, Clty Hall, 100 N. Holllday Strect to ¢ondugt a publig

hearing on City Coundil Bill No. 100358,

GCC 190350 ORDINANCE - Zoning Map Amendinent - 123 South

Chester Strast

FOR the purpose of amending the Zonirg Districl Map for the R-Bzoned prop-

erty known as 12 Seuth Chesler Street (Bock IT48, Lot 041), as outlined inred

on the accompanying plat, to apply a Rowhouss Mixed-Use Overlsy Distrie

{R-MU) designatlon; and providing for aspecdal effective date.

DY amending

Artide 32 - Zoning

Zoning Diatriet Map

Shewt §7

Baltinore Clly Revimed Code

(Edtlon 2000)

NOTE: Thia billis sutject to amendmer by Lhe Balimore City Counell

Applicant: Chester Strect Properties, LLC

For more information, ervitact commitie e staff at (4 10) 396-1260.
EDWARD REISINGER

Chalr
my24

QE@EuME

BALTIMOR
RESIDENT’

MAY 24 2019
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na « | CHRIS RYER, DIRECTO.RM P
| acency | DEPARTMENT OF PLANNI B BALTIMORE
Ef s = | 8TH FLOOR, 417 EAST FAYETTE STREET
E& N CITY COUNCIL BILL #19-0356 / ZONING MAP M E M @
| *"%""| AMENDMENT - 123 SOUTH CHESTER STREET
TO The Honorable President and L April 18, 2019

£8-1418-5017

Members of the City Council
City Hall, Room 400
100 North Holliday Street

At its regular meeting of April 18, 2019, the Planning Commission considered City Council
Bill #19-0356, for the purpose of amending the Zoning District Map for the R-8 zoned property
known as 123 South Chester Street (Block 1748, Lot 041), as outlined in red on the
accompanying plat, to apply a Rowhouse Mixed-Use Overlay District (R-MU) designation; and
providing for a special effective date.

In its consideration of this Bill, the Planning Commission reviewed the attached staff report
which recommended disapproval of City Council Bill #19-0356 and adopted the following
resolution eight members being present (seven in favor):

RESOLVED, That the Planning Commission does not concur with the
recommendation of its departmental staff, and instead recommends that City
Council Bill #19-0356 be passed by the City Council, with the attached facts to
support the rezoning.

If you have any questions, please contact Mr. Eric Tiso, Division Chief, Land Use and Urban
Design Division at 410-396-8358.

CR/ewt
attachments

cc:  Mr. Pete Hammen, Chief Operating Officer
Ms. Karen Stokes, Mayor’s Office
Mr. Colin Tarbert, Mayor’s Office
Mr. Jeff Amoros, Mayor's Office
The Honorable Edward Reisinger, Council Rep. to Planning Commission
Mr. William H. Cole IV, BDC
Mr. Derek Baumgardner, BMZA
Mr. Geoffrey Veale, Zoning Administration

Ms. Sharon Daboin, DHCD

Mr. Tyrell Dixon, DCHD i-'D_E @ E ﬂ M E

Ms. Elena DiPietro, Law Dept. R

Mr. Francis Bumszynski, PABC i j i

Mr. Liam Davis, DOT tiL MAY -3 2019

Ms. Natawna Austin, Council Services |

Mr. Ervin Bishop, Council Services l BAI__TIMORE CITY COUN
Mr. Justin Williams, Esq. FRESIDENT'S OFFICECIL
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Sean D, Davis, Chairman
Catherine E. Pugh Chris Ryer

Mayor STAFF REPORT Director

April 18,2019

REQUEST: City Council Bill #19-0356/ Zoning Map Amendment — 123 South Chester Street:
For the purpose of amending the Zoning District Map for the R-8 zoned property known as 123
South Chester Street (Block 1748, Lot 041), as outlined in red on the accompanying plat, to
apply a Rowhouse Mixed-Use Overlay District (R-MU) designation; and providing for a special
effective date.

RECOMMENDATION: Disapproval

STAFF: Eric Tiso

PETITIONER: Chester Street Properties, LLC, c/o Justin A. Williams, Esq.
OWNER: Chester Street Properties, LLC

SITE/GENERAL AREA

Site Conditions: This property is located on the northeastern corner of the intersection with East
Pratt Street. The R-8 zoned lot is improved with a three-story structure that has been recently
completely renovated for use as a restaurant to be known as Charmed Kitchen.

General Area: This property is located on the southern edge of the Butcher’s Hill neighborhood,
on the border with Upper Fells Point, which is predominantly residential in character, with
rowhomes as the predominant form housing stock. There are occasional commercial or
institutional uses dotted throughout, normally at intersections. Patterson Park is located two
blocks to the east.

HISTORY
There are no previous legislative or Planning Commission actions regarding this site.

ANALYSIS

The Rowhouse Mixed-Use Overlay District may be applied to rowhouse dwellings in the R-5
through R-10 districts as well as the OR Districts. This Overlay District allows the rowhouse
dwelling to be used for a limited amount of non-residential uses, which is the same as allowed
for Neighborhood Commercial Establishments (NCEs) in residential districts (Zoning §12-1001).
The primary difference is that the R-MU overlay allows for outdoor dining as a conditional use
(Zoning §12-1003) that can be approved by the Board of Municipal and Zoning Appeals
(BMZA). In this case, the applicant is interested in the outdoor dining use.






The principal concern with this proposal is with the required minimum size of an R-MU Overlay
District. This district may only be applied to a minimum of (1) 50% of the blockface; or (2) two
opposing comer lots (Zoning §12-1002). The Zoning Code defines Blockface to mean ali of one
side of a given street between two consecutive intersecting streets (§1-303.h). In this case, since
the application does not proposed to include an opposite corner, then the requirement of 50% of
a blockface must be met. As this property alone does not constitute at least 50% of the length
between East Pratt and East Lombard Streets, and is not at least 50% of the length between East
Pratt and South Duncan Streets, then this singular property cannot be zoned with the R-MU
Overlay District for lack of meeting the required minimum size of the district. For that reason,
staff recommends disapproval of this bill.

Notification: The Butchers Hill Association has been notified of this action.

Chris Ryer
Director

CCB #19-0356/ Zoning Map Amendment -
123 South Chester Street
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MEMORANDUM
TO: BALTIMORE CITY PLANNING COMMISSION
FROM: JUSTIN WILLIAMS
CC: CHESTER STREET PROPERTIES, LLC
RE: CCB # 15-0356 — ZONING MAP AMENDMENT - 123 8. CHESTER STREET
PROPOSED FINDINGS OF FACT
DATE: APRIL 18, 2019

In connection with the finding that there was a mistake in the existing zoning classification that
justifies the rezoning of the Property, both Section 5-508(b) of the Zoning Code and Section 10-
304 of the State Land Use Article require the City Council to make findings of fact that address:

(i) Population Change

The census tract that includes the Property (Census Tract 105) is estimated to have
decreased its population from 2,252 in 2010 to 1,712 in 2017, according to
estimates of the U.S. Census Bureau’s American Community Survey. To the extent
the estimate is accurate, it demonstrates a need to make the neighborhood more
conducive to attracting people to stay in place. Walkable community amenities,
such as outdoor seating at a neighborhood café is an example of attractive amenity.

(ii)  The availability of public facilities;

The area is well-served by public utilities and services, and will remain so for the
foreseeable future.

(iii) Present and future transportation patterns;

The application of the R-MU Ovetrlay District to the Property will not adversely
impact present or future transportation patterns. The Butchers Hill neighborhood
has been a pioneer in installing curb bump-outs that provide traffic calming (as well
as stormwater management) and make the neighborhood more walkable. The
ability to provide outdoor dining will incrementally increase the walkability of the
area.






(iv)

v)

(vi)

Compatibility with existing and proposed development for the area;

The proposed map amendment will not negatively impact existing or proposed
development. As indicated in § 12-208 of the Zoning Code, the R-MU Overlay
District is tied directly to the underlying rowhouse district in order to maintain the
existing character of the development and the neighborhood.

The recommendations of the Baltimore City Planning Commission and the
Board of Municipal and Zoning Appeals;

The Planning Commission is urged to make a favorable recommendation on this
bill,

The Board of Municipal and Zoning Appeals has not yet commented on this bill.

The proposed amendment’s consistency with the City’s Comprehensive
Master Plan.

The proposed rezoning is consistent with the City’s LiveEarnPlayLearn Master
Plan by activating the streetscape and promoting walkable neighborhood amenities.

Section 5-508(b)(3) of the Zoning Code also mandates that the following additional standards be
considered for map amendments:

(M)

(ii)

(iif)

Existing uses of property within the general area of the property in question;

The Property is located along a fairly busy neighborhood corridor on Pratt Street.
Along Chester Street, the uses are residential, while along Pratt Street, the character
of development is residential mixed-use reflecting the historical development
pattern of the Fells Point area with a number of corner restaurants and taverns.
Many of these establishments offer outdoor seating now because they are
grandfathered prior to the enactment of Transform Baltimore. There are also
institutional uses such as churches and schools in the vicinity. These uses will not
be impacted by the application of the R-MU Overlay District.

The zoning classification of other property within the general area of the
property in question;

The Property is located in the middle of an extensive residentially-zoned area,
however, as indicated above, the existing uses in this neighborhood are varied and
would likely be suited for an R-MU Overlay Zoning District as well.

The suitability of the property in question for the uses permitted under its
existing zoning classification; and

The R-8 Zoned Property is suited for its current uses, which include a
restaurant/café and dwelling units. With as much as 13’ of sidewalk space along
Chester Street, the Property is well-suited to provide outdoor dining.






@)

The trend of development, if any, in the general area of the property in
question, including changes, if any, that have taken place since the property in
question was placed in its present zoning classification.

The Property is located within a historic district, in which development trends have
been associated with the adaptive re-use of existing structures. Thus many
rowhomes that have historically be utilized as storefronts will be able to repurpose
them as café/restaurants with neighborhood commercial establishment conditional
use authorization from the Zoning Board. However, they are not permitted to
conduct outdoor dining.






NAME & TITLE Frank Murphy, Acting Director CITY of
AGENCY NAME & | Department of Transportation (DOT)
ADDRESS 417 E Fayette Street, Room 527 BALTIMORE
SUBJECT City Council Bill 19-0356 MEMO

TO: Ex Officio Mayor Young DATE: 4/29/19

TO: Land Use and Transportation Committee
FROM: Department of Transportation
POSITION: No Objection

RE: Council Bill - 19-0356

INTRODUCTION - Zoning Map Amendment - 123 South Chester Street,

PURPOSE/PLANS — For the purpose of amending the Zoning District Map for the R-8 zoned property known
as 123 South Chester Street (Block 1748, Lot 041), as outlined in red on the accompanying plat, to apply a
Rowhouse Mixed-Use Overlay District (R-MU) designation; and providing for a special effective date.

COMMENTS - This bill is a zoning map amendment that proposes providing 123 South Chester Street
Rowhouse Mixed-Use Overlay District (R-MU) designation. The bill’s statement of intent indicates that the
zoning map amendment is being pursued for the purposes of allowing 123 South Chester Street to operate in a
mixed-use manner, including a ground floor restaurant and upper level dwelling units. The bill as proposed
should have no fiscal or operational impact on the Department of Transportation.

AGENCY/DEPARTMENT POSITION - The Department of Transportation has no objection to City
Council bill 19-0356.

If you have any questions, please do not hesitate to contact Liam Davis via email at
Liam.Davis@baltimorecity.gov or by phone (410) 545-3207.

Sincerely,

“‘"“% NO Opjethry
D EGCEIVE

AP 2019

BALTIMORE CITY COUNCIL
PRESIDENT'S OFFICE







June 11, 2019

The Honorable President and
Members of the City Council
City Hatl

100 N. Holliday Street
Baltimore, MD 21202

Re: CC Bill #19-0356 Zoning Map Amendment — 123 South Chester Street
Ladies and Gentlemen:

City Council Bill No. 19-0356 has been referred by your Honorable Body to the Board of
Municipal and Zoning Appeals for study and report.

The purpose of City Council Bill No. 19-0356 is to amend the Zoning District map for the R-8
zoned property known as 123 South Chester Street (Block 1748, Lot 041) to apply a Rowhouse
Mixed-Use Overlay District (R-MU) designation; and providing for a special effective date.

The BMZA has reviewed the legislation and concurs with the report and recommendation of the
Planning Department staff recommending disapproval of City Council Bill No. 19-0356.

Sincerely,

Derek J. Baumngardner
Executive Director

CC: Mayor’s Office of Council Relations N B 7
City Council President E.__@ E U M E

Legislative Reference

JUN 11 2019
MORE CITY COUN
NT'S OFFICE -

N

@






CITY OF BALTIMORE

DEPARTMENT OF LAW
ANDRE M. DAVIS, CITY SOLICITOR
100 N. HOLLIDAY STREET

SUITE 101, CITY HALL
BALTIMORE, MD 21202

BERNARD C. “JACK” YOUNG,
Mayor

June 11, 2019

The Honorable President and Members
of the Baltimore City Council

Attn: Executive Secretary

Room 409, City Hall

100 N. Holliday Street

Baltimore, Maryland 21202

OUNCIL
ORE CITY G
BAgggs\DEN g OFFICE

Re:  City Council Bill 19-0356 -~ Zoning Map Amendment — 123 South
Chester Street

Dear President and City Council Members:

The Law Department has reviewed City Council Bill 19-0356 for form and legal
sufficiency. The bill would amend the zoning district map for the R-8 zoned property known as
123 South Chester Street to apply a Rowhouse Mixed-Use Overlay District (R-MU) designation
and providing for a special effective date.

Although the rowhouse mixed-use overlay district may be applied to rowhouse dwellings
in R-§, it may only be applied to a minimum of 50 percent of the blockface or two opposing
corner lots. Art. 32, § 12-1001 (a) and § 12-1002. According to the staff report, the property
does not meet this requirement. See, Staff Report, p.2.

Contrary to its staff report, the Planning Commission has recommended approval of
the bill based on the facts presented by the applicant. The proposed findings of fact by the
applicant do not establish that the property meets the requisite size, nor do the proposed
findings of fact establish that the zoning during Transform was based on erroneous facts as
required to legally rezone the property.

The City Council may permit this map amendment if it finds facts sufficient to show
either a mistake in the existing zoning classification or a substantial change in the character of
the neighborhood. Md. Code, Land Use, §10-304(b)(2); Baltimore City Code, Art. 32, §§5-
508(a) and (b)(1). There would appear to be no basis to believe that the neighborhood has
substantially changed between the comprehensive rezoning of the property on June 5, 2017 and
today’s date. Therefore, to legally rezone the property the City Council must identify a
“mistake” that led to the inappropriate zoning of the property as R-8.

?quar"'bl’c" L-/ C&}?\’NVH:S
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In determining whether to rezone on the basis of mistake, the City Council is required to
make findings of fact, for each property, on the following matters:

(1) population change;

(2) the availability of public facilities;

(3) the present and future transportation patterns;

(4) compatibility with existing and proposed development;

(5) the recommendations of the Planning Commission and the Board of Municipal and
Zoning Appeals; and

(6) the relationship of the proposed amendment to the City’s plan.

Md. Land Use Code Ann., §10-304(b)(1); see also, Baltimore City Code, Art. 32, §5-
508(b)(2) (citing same factors with (v} being “the recommendations of the City agencies and

officials,” and (vi) being “the proposed amendment’s consistency with the City’s Comprehensive
Master Plan.”).

Article 32 of the City Code also requires Council to consider:

(1) existing uses of property within the general area of the property in question;

(i1) the zoning classification of other property within the general area of the property in
question;

(iii) the suitability of the property in question for the uses permitted under its existing
zoning classification; and

(iv) the trend of development, if any, in the general area of the property in question,
including changes, if any, that have taken place since the property in question was placed
in its present zoning classification.

Baltimore City Code, Art. 32, §5-508(b)(3).

The Mayor and City Council’s decision regarding a piecemeal rezoning is reviewed
under the substantial evidence test, and should be upheld “if reasoning minds could reasonably
reach the conclusion from facts in the record.” Cty. Council of Prince George's Cty. v. Zimmer
Dev. Co., 444 Md. 490, 510 (2015) (quoting Cremins v. Cnty. Comm'rs of Washington Cnty.,
164 Md.App. 426, 438 (2005)); see also White v. Spring, 109 Md. App. 692, 699, cert. denied,
343 Md. 680 (1996) (“the courts may not substitute their judgment for that of the legislative
agency if the issue is rendered fairly debatable”); accord Floyd v. County Council of Prince
George's County, 55 Md.App. 246, 258 (1983) (‘“substantial evidence’ means a little more than
a ‘scintilla of evidence.”’).

Mistake in the Current Zoning Classification

With regard to rezoning on the basis of mistake, it is “firmly established that there is a
strong presumption of the correctness of original zoning and of comprehensive rezoning.”
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People’s Counsel v. Beachwood I Ltd. Partership, 107 Md. App. 627, 641 (1995) (quoting
Wells v. Pierpont, 253 Md. 554, 557 (1969)). To sustain a piecemeal change, there must be
substantial evidence that “the Council failed to take into account then existing facts . . . so that
the Council’s action was premised . . . on a misapprehension.” White, 109 Md. App. at 698
(citation omitted). In other words, “[a] conclusion based upon a factual predicate that is
incomplete or inaccurate may be deemed in zoning law, a mistake or error; an allegedly aberrant
conclusion based on full and accurate information, by contrast, is simply a case of bad judgment,
which is immunized from second-guessing.” [d. “Error can be established by showing that at
the time of the comprehensive zoning the Council failed to take into account then existing facts,
or projects or trends which were reasonably foreseeable of fruition in the future, so that the
Council's action was premised initially on a misapprehension[,]” [and] “by showing that events
occurring subsequent to the comprehensive zoning have proven that the Council's initial
premises were incorrect.” Boyce v. Sembly, 25 Md. App. 43, 51 (1975) (citations omitted).
“Thus, unless there is probative evidence to show that there were then existing facts which the
Council, in fact, failed to take into account, or subsequently occurring events which the Council
could not have taken into account, the presumption of validity accorded to comprehensive zoning
is not overcome and the question of error is not ‘fairly debatable.” Id. at 52.

A finding of mistake, however, absent a regulatory taking, merely permits the further
consideration of rezoning, it does not mandate a rezoning. White, 109 Md. App. at 708. Rather,
a second inquiry “regarding whether, and if so, how, the property is reclassified,” is required. /d.
at 709. This second conclusion is due great deference. Id. (after a prior mistake has been
established and accepted as fact by a legislative zoning entity, that entity’s decision as to whether
to rezone, and if so, how to reclassify, is due the same deference the prior comprehensive
rezoning was due).

In sum, the Land Use and Transportation Committee (the “Committee™) is required to
hold a quasi-judicial public hearing with regard to the bill wherein it will hear and weigh the
evidence as presented in: (1) the Planning Report and other agency reports; (2) testimony from
the Planning Department and other City agency representatives; and (3) testimony from members
of the public and interested persons. After weighing the evidence presented and submitted into
the record before it, the Committee is required to make findings of fact for each property with
regard to the factors in §§10-304 and 10-305 of the Land Use Article and § 5-508 of Article 32
of the Baltimore City Code. If, after its investigation of the facts, the Committee makes findings
which support: (1) a mistake in the comprehensive zoning; and (2) a new zoning classification
for the properties, it may adopt these findings and the legal requirements for granting the
rezoning would be met.
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Spot Zoning

This could amount to spot zoning.

The law with respect to spot zoning is well settled. In Tennison v. Shomette, 38 Md. App.
1, 8 (1977), the Court of Special Appeals explained that spot zoning occurs when a small area in
a district is placed in a zoning classification which is different from the surrounding properties.
The Tennison court reasoned that generally "spot zoning is not invalid per se", but that "its
validity depends on the facts of each individual case.”

It has also long been held by the courts that although spot zoning is illegal if inconsistent
with an established comprehensive plan and is made solely for the "benefit of private interests",
it can also be a valid exercise of the police power where the zoning is in harmony with the
comprehensive plan and bears a substantial relationship to the public health, safety, and general
welfare. Cassell v. Mayor of Baltimore, 195 Md. 348 (1950). (Emphasis added.) According to
the staff report, this zoning change is being requested because the applicant is interested in
the option of outdoor dining, Staff Report, p. 1.

The general rule set forward in Tennison has long been followed by the courts, and must
be applied with respect to Bill 19-0356. It was cited with approval by the Court of Appeals in
Mayor and City Council of Rockville v. Rylyns Enterprises, Inc., 372 Md. 514, 546-47 (2002).
The court there cited both Tennison and Cassel v. Mayor and City Council of Baltimore, 195 Md.
348 (1949), stating that spot zoning is the "arbitrary and unreasonable devotion of a small area
within a zoning district to a use which is inconsistent with the use to which the rest of the district
is restricted.” The court also noted that "a spot zoning ordinance which singles out a parcel of
land within the limits of a use district and marks it off into a separate district for the benefit of
the owner, thereby permitting a use of that parcel inconsistent with the use permitted in the rest
of the district, is invalid if not in accordance with the comprehensive zoning plan and is merely
for private gain." /d. (Emphasis in original.) The Rylyns court also noted that ifa use is
permitted in a small area and is not inconsistent with the use of the larger surrounding area even
though it may be different from that use, it is not spot zoning if it does not conflict with the
comprehensive plan but is in harmony with the orderly growth of a new use for the other
property in that locality.

Hewitt v, County Comm'rs of Baltimore County, 220 Md. 48 (1959), is also instructive. In
that case, although the Court of Appeals agreed with the rationale expressed in the above-cited
cases, it nonetheless stated that it has "consistently rejected spot zoning" and "has repeatedly
referred to the statutory requirement ... that zoning shall be in accordance with a comprehensive
plan.” The Hewitt court thus ruled that the request of the owner there to rezone property located
in a residential zoning district for commercial use constituted invalid spot zoning. The court
found that such rezoning amounted to an arbitrary and unreasonable devotion of small area for a
use inconsistent with the uses restricted to the rest of the district. As a result, the court concluded
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that the rezoning was for the sole benefit of the private interest of the property owner and was
not in accordance with the comprehensive plan.

The facts suggest that this is impermissible spot zoning for private gain unless there is
testimony establishing that the map amendment is for the public good and in accordance
with the comprehensive plan.

Procedural Requirements

In addition, the Baltimore City Code, Art. 32, § 5-506 states that “The Planning
Commission must consider the referred bill in a public hearing. Notice of the public hearing must
be given in accordance with Title 5, Subtitle 6 {“Notices”} of this Code. Except as provided in
subsection (€)(2) of this section, the hearing must be concluded no more than 60 days from the
Commission’s receipt of the referred bill.”

§ 5-506(e) states that
“(1) If an agency fails to submit its written report and recommendations within the period
specified by this section, the City Council may proceed without that report and
recommendations.
(2) However, the applicant may waive this time limit and consent to an extension of the
reporting period by giving written notice of the waiver and consent to the President
of the City Council, with copies to the Board of Municipal and Zoning Appeais, the
Planning Commission, and the Zoning Administrator.”

Certain procedural requirements apply to this bill because a zoning map amendment is
deemed a “legislative authorization.” Baltimore City Code, Art. 32, §5-501(2)(iii). Specifically,
notice of the City Council hearing must be given by publication in a newspaper of general
circulation in the City, by posting in a conspicuous place on the property and by first-class mail,
on forms provided by the Zoning Administrator, to each person who appears on the tax records
of the City as an owner of the property to be rezoned. Baltimore City Code, Art. 32, §5-601(b).
The notice of the City Council hearing must include the date, time, place and purpose of the
hearing, as well as the address of the property and the name of the applicant. Baltimore City
Code, Art. 32, §5-601(c). The posted notices must be at least 3 feet by 4 feet in size, placed at a
prominent location, and at least one sign must be visible from each of the property’s street
frontages. City Code, Art., §5-601(d). The published and mailed notices must be given at least
15 days before the hearing; the posted notice must be at least 30 days before the public hearing.
Baltimore City Code, Art. 32, §5-601(e), (f).

The bill is the appropriate method for the City Council to review the facts and make the
determination as to whether the legal standard has been met and whether the rezoning amounts to
spot zoning. Assuming the required findings are made at the hearing and that all procedural
requirements are satisfied, including facts presented at the hearing that rule out spot zoning
and establish that the original zoning was based on erroneous facts, the Law Department
could approve the bill for form and legal sufficiency. However, if the property does not meet
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the required minimum size for an R-MU Overlay as the Staff Report states, the bill cannot
be approved.

Sincerely yours,

Ahlfy

Ashlea H. Brown
Assistant Solicitor

cc: Andre M. Davis, City Solicitor
Jeff Amoros, Mayor’s Legislative Liaison
Elena DiPietro, Chief Solicitor
Victor Tervala, Chief Solicitor
Hilary Ruley, Chief Solicitor
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MEMORANDUM

To:  The Honorable President and Members of the Baltimore City Council
c/o Natawna Austin, Executive Secretary

From: Michael Braverman, Housing Commissioner {,‘[@
Date: May 14, 2019

Re:  City Council Bill 19-0356, Zoning Map Amendment — 123 Chester Street

The Department of Housing and Community Development (DHCD) has reviewed City Council Bill 19-
0356, for the purpose of amending the Zoning District Map for the R-8 zoned property known as 123
South Chester Street, to apply a Rowhouse Mixed-Use Overlay District (R-MU) designation; and
providing for a special effective date.

The R-MU Zoning District will allow the occupant of the property, a restaurant known as Charmed
Kitchen, to apply for outdoor seating as a conditional use. The Department of Planning Staff
recommended disapproval of the bill. The Zoning Code specifies that the R-MU Zoning District may
only be applied to a minimum of 50% of the blockface or two opposing corner lots. According Planning
Department Staff, neither of those conditions was met. There was also disagreement between the
Planning Department Staff and the applicant’s attorney regarding whether alleys constitute “streets”
under the City Code. If so, the requirement that the R-MU Zoning District may only be applied to a
minimum of 50% of the blockface would be met in this instance.

At its regular meeting of April 18, 2019, the Planning Commission resolved not to concur with the
recommendation of its departmental staff for disapproval of the bill. In their opinion, outdoor seating at
this location is consistent with the character of neighborhood.

DHCD has reviewed City Council Bill 19-0356 and has no objections to the passage of the bill.

MB:td

cc: Mr. Jeffrey Amoros, Mayor's Office of Government Relations
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Butchers Hill Association
:?Qe‘ﬂ 27 S. Patterson Park Avenue
HiLL Baltimore, Maryland 21231

=q P—"," www.butchershill.org

March 3, 2019

Zeke Cohen

100 Holliday Street

Suite 500

Baltimore, Maryland 21202

Re: Charmed Kitchen
123 S. Chester Street
Baltimore, Maryland 21231

Dear Councilman Cohen,

| am writing on behalf of the executive committee of the Butchers Hill Association in regard to the
requested zoning change for Charmed Kitchen, located at 123 S. Chester Street. The neighborhood
association wholeheartedly supports this change.

We specifically support the following changes:
s rezoning of 121 and 123 5. Chester to a Row House Mixed Use Overlay District
» conditional use of outdoor seating under the Row House Mixed Use Overlay District regulations
for Charmed Kitchen
s extension of Charmed Café (Charmed Kitchen) liquor license to cover the outdoor seating at
Charmed Kitchen, pursuant to the MOU signed between BHA and Charmed Kitchen

Andrew Crummey, owner of Charmed Café, is currently serving on the board of the Butchers Hill
Association. As such he has abstained from all committee votes in matters relating to the new
restaurant. The remainder of the board is unanimous in its approval and support.

If | can provide additional information on our support of this change, please don’t hesitate to contact
me.

Sincerely,

"Bt G

Beth Braun
President, Butchers Hill Assaciation

butchershillpresident @gmail.com
240-353-6333




David and Pat Phoebus
200 South Chester Street
Baltimore, Md. 21231

March 4, 2019

Councilman Zeke Cohen
1= District, Baltimore City Council
100 N. Holliday St.—STE 522

Baltimore, Md. 21202

Dear Councilman Cohen:

We are writing In support of the outdoor seating proposal for Charmed Kitchen at 123 South
Chester Street. We have lived diagonally across the intersection from this property for forty years and
we have been very active in the Butchers Hill Assaciation that entire time. Charmed Kitchen has been a
welcomed and successful new addition to our neighborhoad. It is part of a total renovation of a corner
property that was once a small corner grocery store, but now consists of the Charmed Kitchen and two
very nice apartments above Charmed Kitchen, Since we live across the street we are sensitive to
potential issues/problems that this proposed outdoor seating might create, especially if alcohol, the
need for constant monitoring, and/ or excessive nolse is involved. We are convinced that the Charmed
Kitchen outdoor seating operation will be as appropriate and well monitored as its indoor operation.
The owners have a good working relationship with the Butchers Hill Community and also have a
thoughtful Memorandum of Understanding signed by all parties. Section 5, parts a, b, and c directly
address the Outdoor Dining issue. We do not forasee any problems that would cause us undue concern
with the outdoor seating operation of Charmed Kitchen and we support the outdoor seating.

Sincerely,
David and Pat Phoebus

410-327-1610
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I ’ l Gmall Andrew Crummey <andrew.crummey@gmail.com>

Outdoor seating @ Charmed - Support requested

Arch Watkins <archwatkins99@gmait.com> Fri, Mar 1, 2019 at 3:58 PM
To: Andrew Crummey <andrew.crummey@gmail.com=, Arch Watkins <arch.watkins@oldlinespirits.com>, "Thomson,
Joshua" <Joshua.Thomson@baltimorecity.gov>

We have no objection

From: Andrew Crummey

Sent: Friday, March 1, 2019 11:38 AM

To: Arch Watkins; Thomson, Joshua; Arch Watkins
Subject: Outdoor seating @ Charmed - Support requesied

Arch,
We are proceeding with a zoning change in order to get outdoor seating for Charmed and it requires the
councilpersons office to spearhead it. They have requested evidence of neighbor support and since you are

immediately adjacent would you confirm your support by replying to this email? i have cc'd Joshua Thompson with
Councilman Cohen's office.

Thanks in advance

Andrew-

1 ofi 3/4/2019, 3:45 PM



3mail - Qutdoor seating at Charmed Kitchen https://mail.google.com/mail/w/07ik=99cb52b30b& view=pt&search=all...

M G mai' Andrew Crummey <andrew.crummey@gmail.com>

Outdoor seating at Charmed Kitchen

Salah Dagher <salah_dagher@hotmail.com> Mon, Mar 4, 2019 at 7:17 PM
To: Andrew Crummey <andrew.crummey@gmail.com=, “Thomson, Joshua" <Joshua, Thomson@baltimorecity. gov>
Cc: Samar Hajj <samar.hajj@gmail.com>

Hi Andrew;

Thank you for the follow up -mail. Please note that | am in support of outdoor seating for Charmed
Kitchen.

Please let me know if more is needed on my end
Best Regards

Salah Dagher & Samar Hajj

2101 East Pratt Street

Baltimore; MD
21231

From: Andrew Crummey <andrew.crummey@gmail.com=>
Sent: Monday, March 4, 2019 6:57 PM

To: salah_dagher@hotmail com; Thomson, Joshua
Subject: Outdoor seating at Charmed Kitchen

Sal,
Following up on our conversation this evening. We are pursuing outdoor dining at Charmed Kitchen. the hours will
be govemned by the MOU signed with the Neighborhood association.

I have cc'd Joshua Thompson with councilman Zeke's office who is working on this. Would you replay all and verify
thal you are in support of the outdoor seating at Charmed kitchen?

Joshua, Sal and his family live 2t 2101 E Pratt St directly across from Charmed.
Thank you in advance

Andrew-
301-613-9831

of | 3/412009, 7:29 PM



Justin A. Williams
25 South Charles Street, 21" Floor B Rosenberg

Baltimore, Maryland 21201 e Martin
I (410) 727-6600/F: (410) 727-1115 T

jwilliams@rosenbergmartin.com Green bEl’g WP
MEMORANDUM

TO: LAND USE COMMITTEE, BALTIMORE CITY COUNCIL

FROM: JUSTIN A. WILLIAMS

CC: CHESTER STREET PROPERTIES, LLC

RE: CCB # 19-0356 — ZONING MAP AMENDMENT - 123 8. CHESTER STREET

ARGUMENTS IN SUPPORT OF MAP AMENDMENT

DATE: JULY 10, 2019

Background

This firm represents Chester Street Properties, LLC, the owner of the property located at
123 S. Chester Street (the “Property™). It also owns the adjacent parcel at 121 8. Chester Street.
Chester Street Properties is comprised of Andrew and Lindsay Crummey, who have lived in the
Butchers Hill neighborhood for nearly a decade. The Property, which had a long history of
commercial use, was acquired in January 2017 when it went on the market as Crummeys desired
to maintain a local community gathering space. At the time it was acquired, the commercial space
was used as a small comner store, Ronnie’s Market. Ronnie’s decided to close the market sooner
than originally anticipated, which caused the Crummeys to move up their redevelopment plans
more quickly so that the casual gathering space for neighbors could be preserved.

Following acquisition of the Property, they have invested nearly $500,000 to rehabilitate
the Property and obtained the Zoning Board’s approval in Appeal No. 2017-289 to use the first
floor as a restaurant and basement as a “neighborhood commercial establishment,” and continue
the existing dwelling units on the upper floors. Pursuant to the Zoning Board’s approval and the
Liquor Board’s approval of the transfer of a Class B liquor license, the Crummeys have opened
Charmed Kitchen, a small urban corner restaurant-bakery-bar.

After being open for nearly a year, the concept has been very well-received as a community
gathering spot. See Exhibit 1 — Baltimore Post Examiner Review. Neighborhood patrons have
been asking when Charmed Kitchen will be able to have outdoor seating. However, under the
Property’s R-8 Zoning Classification, outdoor seating is not permitted. To accommodate the
community’s desire to add outdoor seating as an amenity, and for the reasons outlined below, the
Land Use Committee should vote to favorably recommend CCB # 19-356 to amend the zoning
map to apply an R-MU (Rowhouse — Mixed Use) Overlay District designation to the Property.




Change/Mistake Rule Applicability

As an “overlay district,” the R-MU Overlay District should probably not be subject to the
change-mistake rule, but should probably be permitted in the same way floating zones are in other
jurisdictions around the State, in which compliance with applicable regulatory prerequisites is all
that is required. See Exhibit 2 - Mayor and Council of Rockville v. Rylyns Enterprises, Inc.,372
Md. 514 (2002).! However, the Zoning Code’s procedures for implementing a map amendment
only contemplate the ability to amend the zoning map based upon a finding that there was either
1) a substantial change in the character of the neighborhood where the property is located, or 2) a
mistake in the existing zoning classification. Baltimore City Code, Article 32 — Zoning § 5-
508(b)(1).

Argument for Mistake

A map amendment is warranted for 123 S. Chester Street as there was a mistake in the
2017 comprehensive rezoning of the Property that failed to include an R-MU Overlay District as
the Mayor and City Council failed to take notice of the existing and proposed commercial use of
the Property. The Planning Commission recently found a mistake for this reason when it
recommended the rezoning of the 1818 E. Pratt Street, located +1,000 feet west of the Property, to
C-1. As indicated in the Planning Staff Memorandum, the Planning Commission found:

a mistake in assigning this property R-8 zoning at the time of the Comprehensive Rezoning

of the City in 2017, where the Mayor and City Council did not at that time take notice of
the existing commercial use of this property. and that this business had been in continuous
operation for an extensive period of time.

See Exhibit 3 — Planning Department Memo — CCB #19-322 (emphasis added)
The Land Use Committee subsequently voted that the bill be recommended favorably.

Here, had the Mayor and City Council taken notice of the proposed commercial use of the
Property as Charmed Kitchen, it would have considered the general trend in neighborhood
restaurant/cafés where they seek to activate streetscapes and promote walkability by providing
outdoor dining as an amenity to their patrons.

The Court of Appeals has previously ruled that the failure of the Baltimore City Council to
anticipate a development trend was sufficient to be regarded as an error in the original zoning. In
Pressman v. City of Baltimore, 222 Md. 330 (1960), the Court of Appeals ruled that the failure of
the zoning ordinance map to anticipate the need for or trend toward shopping centers requiring a
sufficient depth from a roadway to accommodate stores and parking should be regarded as an error
in the original zoning, particularly when “strip zoning” is no longer favored. See Exhibit 4 —
Pressman v. City of Baltimore. Here, the City Council failed to provide the zoning map
designation necessary to accommodate the trend of neighborhood restaurants/cafés providing
outdoor dining.

! “The change-mistake rule does not apply, in any event, to changes in zoning made in a comprehensive rezoning, or
the,piecemeal grant of a floating zone.” Id. at 539,
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The Application of the R-MU Overlay to One Property is Not Spot Zoning

The application of the R-MU Overlay District to one Property would not be an instance of
invalid spot zoning. As the Court of Appeals in Rylyns Enterprises reiterated, “spot zoning is not
invalid per se. Rather, its validity depends on the facts of each individual case.”? See Exhibit 2.
The Court also quoted, with approval, a leading zoning case explaining the concept of spot zoning:

It is, therefore, universally held that a ‘spot zoning’ ordinance, which singles out a parcel
of land within the limits of a use district and marks it off into a separate district for the
benefit of the owner, thereby permitting a use of that parcel inconsistent with the use
permitted in the rest of the district, is invalid if it is not in accordance with the
comprehensive zoning plan and is merely for private gain. On the other hand, it has been
decided that a use permitted in a small area, which is not inconsistent with the use to which
the larger surrounding area is restricted, although it may be different from that use, is not
‘spot zoning’ when it does not conflict with the comprehensive plan but is in harmony with
an orderly growth of a new use for property in the locality. The courts have accordingly
upheld the creation of small districts within a residential district for use of grocery stores,

. and even gasoline filling stations, for the accommodation and convenience of the
residents of the residential district.®

Here, the R-MU Overlay District regulations are specifically designed to be compatible with the
underlying R-8 Zoning, and the purpose for the application to the Property is for the
accommodation and convenience of residents of the residential district.

The R-MU Overlay Will Comply with the Minimum Size of District Provision

The application of the R-MU Overlay District to the Property will meet the requirement in
§12-1002, which states that the R-MU Overlay District may only be applied to a minimum of: (1)
50% of the blockface; or (2) two opposing comer lots. Based on a plain reading of the Zoning
Code definitions, 123 S. Chester Street comprises over 50% of its blockface. See Exhibit 5 —
Tax Map.

“Blockface” is defined in §1-303(h) “as all of 1 side of a given street between 2 consecutive
intersecting streets.”

The term “street” is defined in §1-314(s) as “any street, boulevard, road, highway, alley,
lane, sidewalk, footway, or other way that is owned by the city or habitually used by the
public.” See Exhibit 6 — Zoning Code Excerpts.

Accordingly, the blockface at issue is the portion of the block along Chester Street between E.
Pratt Street and the 10’ alley. As indicated on the tax map, the blockface is 100’ and 123 S. Chester
Street comprises +67° of that blockface or 67% of the blockface.

2 Rylyns, 372 Md. at 546, quoting Tennison v. Shonnette, 38 Md.App. 1, 8 (1977).

3 Id. a1 546-47, quoting Cassel v. Mayor and Citv Council of Baltimore, 195 Md. 348, 353-56 (1950)(emphasis
added in Opinion).

4 See e.g., Rylyns, 372 Md. at 550 quoting Mayor of Baltimore v. Chase, 360 Md. 121, 128 (2000) (*[w]e begin our
inquiry with the words of the statute and, ordinarily, when the words of the statute are clear and unambiguous,
according to their commonly understood meaning, we end our inquiry there also.”).

3



While the face of the block on which the R-MU Overlay District is proposed to be applied
is smaller than what may be referred to as the “city block™ or the “100 block of Chester Street.”
There are other instances in the Zoning Code where more specialized terminology is used in
connection with defining the minimum sizes of blocks. For example, in order to be eligible for
the City Council to designate an Area of Special Signage Control, the area must have “at least 600
linear feet of street frontage.” §17-502(b)(1). In order to have an area zoned as an Educational
Campus District, the area “must encompass at least the smaller of (1) 2 acres of land; or (2) the
entire city block on which it is situated.” §12-505(2). See Exhibit 6 — Zoning Code Excerpts.
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Charmed Kitchen: Doing it all!

o® @

The lucky locals of Upper Fells,
Butchers Hill and those around
Patterson Park have the recently
opened, bakery, restaurant and bar,
Charmed Kitchen. They are open 7
days a week from early 6:30 a.m. for
takeout Ceremony coffees and the
bakery’s offerings from croissants,
bagels to Danish pastries. At9 a.m.,
seated braakfast service starts
{omelets, waffle, and more) and lunch
kicks in at 11 a.m. The grueling
schedule continues Wednesday
through Sundays with happy hour,
small plates, dinner service and full
bar in the evening hours,

Passion is the word that best describes Christa Bruno (chef) and Shadee Holden (baker) and their combined visions for this small, urban

corner restaurant-bakery-bar, Charmed Kitchen.

Bruno started her love of food by her ltalian grandmother's side. She continued the journey working in restaurants in Baltimore, Maine and
Milan as well as a popular personal chef/caterer in Los Angeles. You may remember Christa from Pazza Luna Restaurant that was in Locus

Point.
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Holden, a Jersey boy, whose early
restaurant apprenticeships starled at 13
years of age and eventually garnered him
a scholarship to Johnson & Wales
University. His degrees both in Culinary
and Pastry Arts and work experience in
fine dining restaurants both in Philadelphia
and Baltimore were foundation to move
forward with his love of baking. Both chef
and baker are alumni of Baltimore's fine
dining ltalian restaurant, Sottc Sopra.

Christa says, “Shadee's whole wheat, sour
daugh baguette is the neighborhood
crack, we can't make enough.” Also
pictured in their photograph is the vegan
loaf made of brown rice, red quinoa, flax
seed and oats and the Sicilian loaf with
tahini and sesame seeds.

| popped in mid-morning for their specialty
croissant-of-the-day: ham and cheese.
The golden exterior, topped with coarse
salt was the tease; the real treat was the
buttery, flaky interior. Top that off with my
chai latte and it was perfect for my late
morning breakfast.



(https:Hiwww.facebook.com/pyicharmedkitchen/oventsi?ref=page._internal)

Like Christa's nonna — Charmed Kitchen will always have something cooking.
Charmed Kitchen

123 South Chester Street

Baltimare Md 21231
443 627 8368
www.charmedkitchen.com (http:iwww.charmedkitchen.com)

info@charmedkitchen.com (mailto:info@charmedkitchen.com)

Social Media: @charmedkitchen
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Charmed Kitchen has two special events
coming up:

February 26th Tequila & Mezcal Tasting
Dinner and March 12 An Art Opening —
paintings by Adrienne Williams, Gel more
delails at their Facebook Page levents
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Mayor and Counci of v. Ryt Ing
siaadd et '

Ky Ustn Yelow Plag - Negatna Treaomem
Duitsn pesshed by Uiny of Bowse 1 et Properuce, Inc . Md . Maz 4,200
AraMd 514
Court of Appeala of Maryland.

The MAYOR AND COUNCIL OF ROCKVILLE et sl
v
RYLYNS ENTERPRISES, INC.

No. 43, Sept. Term, 2001
Argued Nc!v 5, 2001,
Reargued April 5, 2002.
Deciuled Dec. 31, 3002

Symopnbs

Challenges sovgh judicial review of cily zoningordinance
chanping the moming classificnien of landowner's
propetty which had boen reronily anncaed by oy
The Circuit Count, Montgomery Counly. Blarhs G
Karanzegh, 1, mvened and remandad. Mayor, city
council. and landowner appealad. The Conrl of Spesaal
Appeals alfirmed. Cenioran was granied. The Conrt of
Appeals. Harrail 1. held hat: (1) city was required to
obiain pre-sancaation unsdictun’s approval to rezone
the annexed land within five years of the apncastion;
12) iy engaped in illegal conditional zoning amd illegal
conttact zoning. atd {3) the land rerained ity pres
anncxation zomng classfication.

Aflirmed

Cattatl, Judge, filed & disestag vpuron in which Ball,
Chiel Judge, joined

Attarneyy and Law Firen

T *3W Pl T Glasgow (Krsun M Kuger ol
Venable, Bactjer and Howard, LLI'. on bl David [
Frelsheal, Cura A, Frye of Shulman, Rogen, Gandal.
Pordy & Ecker. P.A . on briel)., Rockville, for Peulioners

Frakrick C. Sesman, Council. Baradel, Kowmer &
Nulan, P A, Annspobs, bricl and appendix of Amcus
Curiag Marylind Mumcipal League, Ine. filed on bohall
of Petitioners.

WESTLRw

Mayor and Council of Rochvills v. Rylyns Entarprises, ine
8id A2d 469

Seven munitbs bater, in & 8 Februaty 1999 memotandum to
the County Counal, iti Planaing, Housing und Economic
Develop Commisice J that. at the rejuest
of & County Councl member, it had rm-sxaminal
the Owacry' petion for anncaalion and rezoning and
conchudal that it *324 would support the rezoning of the
tubpect properly fram the County's 1-2 zone 1o the City's
1-1 zome, “provided the City restrict the retail wse of the
ite... ” On 23 Febrwary 1999, 1be Coumy Counail adopred
Resolution Nu. 14-57 sppuoving the City's propusal to
rezune the property un sonditon that “the City prohibaty
the retail mse of the site, cxcept for a gawling serviee
stabon.” "

On 20 July 199, the Mayor and Council of Reckville
entered mio & written annexation agreement with the
Oweners reganhng the susiet propenty The agreement,
wmong vther thingy, providad that the propenty could
nut be wsed fos any retail purposc, other thin o gasoline
service stalion, There was no mention in the apreement
of the reyuirernent in lhe Cily Zoning crdinance that a
special caccption was reguired in the City's |-1 zone in
order {0 #perale a gasoling scrvice station. The Mayor and
Council aduplal Annczation Resolulion No. 13- 93 on 26
Tuly 1997, enlarging and ding the buundarics of the
City of Ruckville by annexing the subject property

A week later, the Mayor and Couscil adepiod Zoning
Ordinaoes No. 10-9, placing **47% Lhe propenty in the
City's | 1 zoning dawification. Zoning Ordinance No.
£0-99 specifically stated that "1be Mayor sad Counal
of Rockville, having Tully idered the matter. has
determined 1o place the anneacd ptopetty in the City's
T 1 zonc. wnder cortain conditions to be et forh in
an annexation agreement, so us to promote the health,
sccurity. and gencral welfare of the community of the
Clity of Ruckeille.” The anncxation of the propeny and
its placement i the City's 1 | zone beeatne efloctive on %
September 1999,

Upset with thir resuls. Rylynd filed a petition with the
Circuit Court fur Montgomery County secking judwcial
revicw *325 ol City Zoning Ondinancs No 10-99, No
threet judicial review of Annesation Resolution Na. 13-99
was sought, On 17 March 2000, the Circuit Court resericd
Rexkville's wdopcion af Zuning Ordinance 1099, holding
that the mannct in which the subject property was rzoned
constituted improper conditional and spot torung, and

WESTLAW

72 M. 304 (30T [

Chatles W Thompsen. Jr, County Atty., Karen F.
Henry, Assoc, County Atty. Rockville, Linda M Schuety.
Counly Alty. Annapolis, Roger L. Fink, County Atly
LaPlata, Sain D Wallace, County Anty. Sieven M
Gilbere, Pringipal Counscl, Upper Marlbore, Kimberly
Mitlender, County Atty., Timothy C. Hurke, Ast. County
Aty . Wenminster, John S. Mathias, County Aty
Frederick, briel for Amici Curiac, Anne Arundel County
Curroll County, Charles County. Fiaderick Cuunty.
Montgumery County, snd Prince Geurge's County filed
on behall of Petitioners.

Secpiien [, Ocrin {Hekn” Lyon™ Prima of DuFsur &
Koblboss, Chid., on briel). Bethesda, for Respondent

Adman R Gardner. General Counsl, Michek M
Ruicnleld. Debra Yerg Daniel, Apsoc. General Counsel,
bricf for Amicos *S20 Curiae, The Marylasd Natiotal
Capatal Park and Planning Comm. filed on behall of
Respundent

Argued befess $ELL, CJ., and ELDRIDGE, RAKER
WILNER, CATHELL, HARRELL and BATTACLIA
]

Upinien
HARKELL. Judge.

A d o Responds Rylyss Enerp Inc
{Riyna). this e pmenu an unusual piiuation where &
tand use restri del by M y County.

Marylaad, dunng municipsl annciation proceatings by
the Cily ol Rockvilte texjuired 1he City laimpuse improper
“canditiunal **47} renaing” on 1he anncxed pfnpmy
The Court of Special Ap[ul.l in on unitportod opision,
beld that the icipality's 3 o the
ul the County of » ::mlmxm limiting the use of the
newly annexed propeny meore restnictively than allowod
by the City zoning ordinance for the poming districl
in which the prupmy was Flaccd way unm:wun: to
Ltinal roning. The i
mun dm hetd 1hat the zoning reclasification. ul Iuh\
of the limutation. constituted illegal “spot zoming.”
shall alTirm um udgﬂmu basal on the Court's huidm;
a1 to umy Jitional toning, although we shall
employ semewhat Jilfcrent reasoning.

172 M4, 504 {2007

remanded the cuse to1he Mayer and Councl. The Mayer
amd Council, and 1he Owners. wppetled W the Court
of Special Appeals, which affitmed 1he judgment of the
Circuit Courl, The Mayor and Council of Ruckville and
the Owners petitionad this Court [ur 8 writ of sertiorari
which, on 22 lune 2001, we granied  Kow kol v Arirme
64 Mk 538 T AT 400 R,

The Petiti mitiadly p 1 two g to thii
Court:
1. Doer = bmitation in an
resificting coriain uss on newly lmm! Ppropeny
constitutc condiliotal zoning?

2. Dud ihe placement of newly aanesed property
by the City, in a zonc 1hat peemiticd & Land use
dubgtantially ditTerent from the use for the land
wpecified in the current and duly sdopied masier plan
of Montgemery County with the approval ol the
Munigomery County Council pursuant 1o Art, J1&
} Moy, constitute invulil 3pot zoning?

Aler initial bricflng and argument, we set the case it for
reargumenl, on our own infliative, nvitng the Maryland
Municipal League, the Maryland Association of Counticy
and the Maryland Nalional Capital Park and Planning
Commitson 10 Qe amici bricfs. We requested that the
pattics and emi addrest additional issues that we lramed
i fellows:

3. Priot to 1975 there was no subsection (¢N2) of Art.
Z1A. | %) and subsection () had po provisions in
Tespect Lo county approval, Al that time Art, 23AL§
Wicl, 89 relevant to the case i bar, provided that a
municipal cotporatiot fof o petiod of five years afer
aancaasion could nol

*816 ‘place that [annexed] landd
in a different zoning clantication
which pormite & lamd e
substantually dilferent from the
wse ppecilicd in 1be current and
duly adopied master plan or plans
of the counly o agency having
paunning and eoning jutindiction
wver the land prior to annezation.’

Mayar and Cownsll of Rockyille v. R
Aiaadq iad

L

The material facte of thiv case are not in Sispule. They
must be considersd againg 1he backdrop of Maryland
Code (1957, 194 Repl. Vul) Aruce 234§ Ml whnch
restngty the. L into mhich ici

may place newly anncaed property ler 3 period ol five
year1 following anneration unless perminsion iv obiained
first from the pre-annesation county That resinction
provdel. in poitinent purt

[} no muncipality anncang land may for a
period of five years Collowing anocxalion, place thal
fand i 2 zoming classificalion which permiti & land
use substaniialy diTerent from the wse for the land
speeifial in the current and duly adopted master plan
ar plans or if there 11 re adeptad ot approved maites
plan, the sdopied of approves) gencrsl 522 plan or
plans of the county or agency having planming and
zoming jurisdiction over the land prior to its annexation
withoul the ex 1 of the buaed of th ¥
COmMMisOneTy wrcnunl; council of the county in which
the municipality is locates).

(23 I the county cxpressly appraved, Lhe municipality.
without tegand to the provisions of Anicks 668§ 05ial
o the Ul thay place the annesed land in a mnsnl
ctauufication that permits a land use sut

arprses, inc., 572 Wd. 314 (3050

a gasulmc scivice slalion un the subject Property, @ wie
allowed under the City's 1-1 tonc with the grant of 2
tpmzal ereption. The Countys T 2 zonc did not sllow 3
gasoline service station under any dreomstances

Al a public heating 3 the propased i
and rezoning, held on §7 Decrmbor 1997 by the
Mayer and Council of Rockville. Rickard Durishin.
the cuntrolling owner of Rylyns. wotified agund the
propusad rezoning. Mt Duriihin daimed w oppost
the proposcd | ) rezoning because the lais of the ]
2 clamification of **474 the subpect property would
reduce *523 1he “warce stock” of |2 uned propenty
in Monigomery County, a concern also expressed Later
by some Caunty authoritics. Mr. Durishun acknowlod god
that he was the operator of & gasofing filling slalion
located ncross Gude Drive [rum the tubject propeny

On the day following the Cays heanng. tbe Ciay's
Planming StafT iswed a final fepon recommcending
annexalion of ihe sbjxt property sod da placemsnt in
the City's 11 zone. The repurd pointed out that the Ciiy's
1993 Masict Plan recommended that 1he propery ishould
1t be annexed) be placed in the City's | 1 zone and that the
surreaning propertics within the Cuy zlso were 2oned |
L

On 15 lanuary 1998, the Munl;um.-ry County Planning

dilferem from the we for the land specified in |h=
current and duly sdopied master plan or general plan
wof the counly or agency having planning amd zoning
jutisdiction ovet the kand prior to its annezasion.

On 14 May 1997, Luuis Fanaroll. Stanford Sicppa, and
Elsine Steppa (the "Ownen™), owners of the wbjec
property lucated in Montgomery County abuing the
City of Rockville and tiluatal in the hotthw et quadrant
of the intersction of Gude Drive mnd Soutblawn Lanc,
fed a Petition for Annczation (the Petition) ol the
property into the City. At the 1ime the Petition was filed,
the subject propenty was 2onicd 1 2 (Heavy Industrial) as
defined i the Munigomety County Zoning Onlisance.

2 was the zons recommended fur the propenty m
the County's spproved and adopted Upper Ruck Croek
Muster Plan (the “County Master Plan™). The Patition
tequerted that. upon suhetation, the property be rezoned
o the Citys | 1{Servier Indostrialh pone. consisicnt with
the rumng of adjacent properiies lucated within the City's
boundaries. The Oomers intended to ert and operate

WLSTLAW

Baard idered the proposed rezuming of the sulject
property It noted upll’ml differences between the
Cuouaty's | 2 zone and the City's | | zone Among uther
concertin. the Boand (retted that & change in 2using might
uigger the nexd to improve the intersection of Scuthlawn
Lang and Gude Drive

The County Councl's Planning. Housing and Econemic
Development Commitice. on 13 July 1999, recommended,
by a wvete of 30, bt the [ull County Council
duappruve the pesjucsl 1o remone the sobjoct property
tn 2 memorandum. dated 18 July 1998, 12 the County
Council, the County Planning Buard imlicated, basal on
ita review uf the propused annckation snd rezoning of te
property. Lhat the propased use of 1he wbject property
(et 3 guasling slation way not an appropriste use for the
praperty. a3 i1 was not allowed under the Counlrt 1-2
mine. Upon consideration of 1hese  the
County Council, on 28 July 1998, adopicd Resolution No.
13-1384 disapproving Lhe request of the Owncts and the
City 1o rerone the property to the City's 1-1 zone.

Mayar grdl Councli of Rocky s ¥. Rytyns Enterprises, inc., 3752 Md. 314 {2002)

Hid A2d b0

In 1978, sutuequent 1o twe 1574 Court of Appealss
decisions i which the ubove language was mentioned.
Scnate Bill 364 was introducnt. A intruduged, the bilk
contained 1he )ame language above through the phrase
cwrrent sid July adopel maser plan or plang’ but
then added 2 proviswn at the vety end of Lhe subscction
crealing an eaccplain based upon county approval ic.
“withowt the cxpress wpproval ol 1he couaty *

The bill. howcver, was smended during il progren
through the Senate. Ad relevand to the innlam case, the
amendment aduded immediate’y alier the phrase “duly
adopicd mattce plan of plans.’ he phrsse "or il there
is not an **476 adupled and approved master plan,
1he adopied or approved pencral plan or plans’ of the
county

atIn view of the legislative history of M Code (1957
1998 Repl.Vel) An Zh&, { %<l {1 and 2} (and
partcularly Chaptct 613, Laws 1975, and Chapier
430, Laws 198%). may & municipalily which bai
planmipg andl zoming authority and bas a gurrent
and duly adopied master plan covering land within
iy jurisdiction. zone the annciad propery upon
anncxation irrespoctie of the land ue proposal
for yuch preperty by the county’s current and duly
adopted master plans or general plans?

b} If the anawer to M above guestion s yes. dooy
Sactam % i 2 happly in such cases?

4 Under what circumstances du the provisions of
Md Code [1957. 5993 Repl.¥ol., 2001 supp ). Al
#al. Secton 1"-I|cl i'may unpme such additivnal
wead i, of L " (whicth was
Giiil cacted in 1970 subscyuent Lo the Conele
Highlms Citzms Asfn, fue v Boord df Comur
Comw'sn o} Prince Gvorger Couney, 227 Md. 4.
138 AZd 663 (1960) asd Syl . Clrp of *SIT
Baltenore. 219 Md. 164, 145 A 20 429 (1559 casca),
and Rockville City Code (20000 Secuen 25126
{'may impose additivnal restrictions, condilivns or
limitations'} {enscted after 1he enactment of the Staw
$taiute) authotize conditional zoning by the City?

#) Whatis theelTet. il any. of Prince Ceerge s Casnrs
v Collingion Cowporaie Center | Limiied Purtnership,
15K M. 96, TAT A 20 1209 (2000) whach upheld
conditional oning in Prince George's County, on this
insue?

WESTL Ay

by Do the abuve provisions astherize the City's
acuons in the present cax?

5. What zoning classification. il any, would the bject
property have il the Court were 12 rule that the |1
Zonmng was invalid? li there a site o Cily statute
covering the silustion®

As a prelnde o comidenng thoke questions. it may
e useful to refresh our qullective memories 1 W the
CUIC COMKTPU, 1ETMA. nul ptwa.lure: umlrrlym; 1he

lanning and zoning p d biy.
or relatad tw. the lssucs in this case. This framework
of planmng and zoming principles forhs o “Mesdualiy
conlinuem,” a continuum within which the presom
coatroversy musi be placed. Planning snd zoning tums an
the dynami ifitcrplay beiweon certainty and consistiency
in the application of land use plans uod zoning ordinances
on the one hand, and on the uther the Bead for zoning
mnhumm to have flexibality in upplyw;!has plam and

[} dane ch

circuzrnitanced

A. Tanning snd Zonlwg

There csists » distinction betwoen zoning and what
communly is calked Land use planning, buth ay 2 practical
wuner “528 and wn & funcion of JifTerent statatory
grants of power and delegations of dutics ¥ For the
**477 purpuses of this case. the statuley coatrolling the
excrcise of the planning funclion are found primanly
in Maryland Code (£957 1995 Repl Vol 2002 Sapp.)
Arucle 66B. 8 301-319 and those controlling the
cxercise el the zoning funclien are found primarity in
Md Cade (1937, 1998 Repl. Vol 200 Supp ], An. 548 7
FLINT R

*329 Flans arc bong term and theoretical, and usually
conlin elements concerming transporiation end public
[acibitics, rwommended zoning. and otber land wse
Juions and proposals. * Zoning,  **4TH
hawever, is & more finite torm. and ity *530 primary
bjective i the | di gulation of properly use
ummgh the wie of uwe clansificadons. some relatisely
rigad and some more Rexible. ¥ Hemard £ wanttr v Darey.




Mayor snd Council af Hochville v. Bglyns Ealsrprisss. lng
B14 A 2d 489

2 Al 131, M40 61, &3K &30 EI NS 4o (1972
Washmgtn Conasty Tervpayees lan. v Boord of Coxnry
Cowm'rs af B ushivgton Coenly, 269 B 258,355 37 06
A2 539 53081 {1973, Sevbeck Fidluge Jotni Venture
r. Mumtgomery Conerry Cowncid, 254 MJ, 59, 65 67, 254
AT T TE 03 119691 We repeatedly have nuted that
plans, which az¢ the rosuli of work donc by planning
semmeasions and adopiad by wltimale rening bodses, ire
ailvisery in natore and bave nu foree of Law absent sarues

of Jucal ordinsnees hoking planning and ronng. * Where
the Latier exst, huwerer, they sene (o glovate the statuey of
cemprehensive plans lo ihe level ulrue cegulalory devics.
*SM Richenws Hoily Hills o Americen PCS.LF 117
Kd &pp. 607, &35 31, 701 A X0 479 393 901 (1M97) see
alm Bovds Cide Aos'n v Vontgonerr Loty Corecdd,
HPY MR GBS, 609 WD 520 A S0 S98, 604 {LIRTY; Caffey
v Murvhmd Nationpl Capial Park & Plnang Comun'n,
23N 22T 3L HLA IO I (19820 Boand
wf Cinently Cowmt'ra of Cooll Caonty v, Guaster 285 MJ,
213239 47, 401 AL 6k, GeY T Q1909 pen BOIE
Venrare © Montgonrery €mmiy Counrd, 308 414 301,
4 15, 289 A 2d R, KM, Flond v, Counre Cimncit
af Privce Grorge's Conty. 35 Md App, 246, 2498 #0146
A Ta_ 81 (1983) In those inslasces where such a
itatuee of ondinance **47% caists, ity elToct is usually thay
uf reyuiring that zuming of other land use decinons be

with o plans dativns reganding lind
wss ansd deniidy of intensity

B Ovlginal, Camprebensive, snd Plecomenl Zondag ard
the Pallce Pawer,
In Mexbos Batumid AMarora, Sav e Bovrd of Counte Comn'rr
o Cufert Conmir 2% M0 W3 212 11 007 & 20738 5
119™), we moted that;

he bealth

T2 Wad B

planmagand *SAE roning procoss. {inVieny and uroaly
i prastuz, Jung siwdy end cominderation @ gvem to the
bxation of varrous human actisities 11 they are distrsbuted
o the geogtaphic plan, und anafyss i make a5 fo
whett particular types of growth are likely (o oeur,
and mhere 11 would be best 1w alluw growih to svur
in reference 1o ol of the wiber lamd use activizes i the
area of region in queition. Rdeally. growth then may be
planned i & manner thal alluws (or the espansion ol
SEOHUBIC acliv tics ahd spFalunkies in thie ares of reglon
Tur the beacfis vl it nidents, while at the 1ame ume
atempling i mainiain lllc quality of l.rc of the tepon.
Al withoul umduly di g the
of the otizemry as to 1he pmmmhk usey they fiay
mat: ol reul piuprﬂy As i the 33 with most human
ly thuse inwubving mulliple and
compk umhl:l the results of the plansing and twning
[P ave sometimes kss than perlect, patticularly from
ihe swbjective puint of siew of the propenty vwice who
Tinds that bis or her denra wse [or a property is duTerent
Trum that ofl the relevant planning and zomng puthority

| impl thew plans
pproptisce lind us zoning
EgUiNS primanly |l|mugh tl\m: provessa. 1) engnal
nming; 2) atipichotsine rezoning: and 3} piecemeal
rzoning Az will be discussed in mure detail, jmfra,
4 Tundamenial distingtion bﬂwm onginal 20mng,
chensive zomng, and b zoming i thal the

G lwu are purcly kgulatag prouciics, whils procemeal
rezomng i schicved, wiwally 81 the requent of the
property iwncr, throuzh o quan-judicial provess lesdng
w a kgislating act. Mumrgamery Cousey v Bloodegnd
& Locheep, I 150 REQ. BKA 710 1N VM6 A0 483
A7 S AIWTTE Recdumare §12 RIREXpp. a1 A6, 50 A& 20
4l B01 M The guasi-judicial process must obsenve the

Funing anthonticy in

Iiihe putpuse ol the Zoring law i to
safity. and gemera) welhare of the public, Mltcnk
11987, 1978 Repl. Vil ). ArL 660 5 408, and the Act
vEE @ khe counties the fell measure of power which
the State cuubl encrze i purswil of this vbjective " Sec
Cumney v v of Baltimare JO8AE 1%, 112 98 A 3
4, 719510, "The very caserur ol runing is ferntorial
v mon sccurdimg o the character of the bed and

Jus] peculiar sustatality for uses, awd wriformuty of use
within the zome feah o M 4 CC of Beltiwore, 197
REL v RS A9 A ZA T 8044 I'HGHernphasiz added b

The excrens of tiese broad [n:wn'h- %, in 1he main,
threegh the implementation of what @ knssn s the

Mayor snd Council of Bschville v. Aylyas Daismprises, Ing
E14 A 24 489

The molves or wisdom of the kgidee body in
adopting an oiging or comprcheniive 20mng cnpoy a
strong preswinpiion of correncs aad valdty, Rarberd
24 M. oL 65 M6 250 A2 B TS BE The runing
W esablished may b changed therealicr by the
zoning asthonity unly by the ud ol g

y of Ant BalE §4.05

*233 Hexause the power ta repulste lomd wie necisanly
places the local gwvernment 10 **488 the position of
potentally orcumscribing o dtizen’s vights st capectations
a1 v the desived use for a gven pacee of real propesty
vur appeitste cuurts iepeatedly have identifisd the souice
vl those powers and 2e1 furth the minmum prxedaie
nevestary do imwie thal these powers mre cxettised
in wn appreprate mannet In Wi o Rgring. 1M
MEd App. 92 406 T 675 A Ak 1023, 1025 i1'7). the
Coun of Special Appeals nccinctky stated that, absent 3
confiscatory repulation of result

T M K (2002)

imperfestiong, varieus mehanismy bave boeen dessgned
and incsporated into the *537 planing and zoaing
prodess o allow Tur changes im the ties atlowod within a
Sven rone while at the same Eme retaining the safeguands
of the ryustement of uniformaty within oncs. This is
Ih:muun x!rlrr far Noating zoney. varianes, condriional

and even non conlt g uses. OF

comprehensive rezoning. of. in the case of 2 precemeal
Ewclidean soning applicaton. wpon u showing that *53%
there was a matake in the priod ongisal or comprehensis e
zo@ing ot ¢vidence that there has bem 3 substaatial
change in thie character of the noighbuthoal since the time
the sniginal or comprehensive roning war put i plice
Stranhes v Beowhump, 30K M, 647 032 5% W4 AN
2. N 19730 e rundel oty v Muryland Nar't
Bk 12 M App, 437 480, 360 4 28 11 16{1926). Ay
Wwill be thacuised émfra when we addiess preconcal zoming.
the imptact of this presumplion eflen has been [ol (o be
unduly harsh to the landownes who finds 1hat plannead
uses of 9 pruperty are no longer allowed under the zoming
clamilicauon into which the Lind has boon placsl. The
presumplion peifirm, howeict. and perhaps wmewhat
iromically, a critazally enenital function to the benefit of
ihe property owner Because rumng nevessanly @mpacts
the prunomic yset to whh land may =481 be pui, and
1hus impasty 1he cconomic Teiurm 10 the propeny owner
the rey 1hai shere be unil bincach 2one
thrsughout the district is an important wafcguand of ibe
right to Tuir and equal treatment of the landownen
the hands of the logal zening authurity Frankly put. the
requiremen s of waiformity ssrve 1o protect the landuwner
fiom Favesitism lowards contain landownars wilhin a
zone by 1he grant of los oncrons resinctions than arg
apphicd ta othery within the same sone ghiewhere in the
distniet. amd aleis serves (o present 1he use of zoning as
& Torm of leverage by the local gevernment secking land
comxsmon. tramifers, or viher conuderation 1n reiuen for
mwre favorable zoning treatment.

Ripudity 13 nod wathout ity drawhacks No planmng
amd poning scheme. rogandless of how welbatudiad and
doigned. can accomimudate sl el the sunuic gougraphical
difTeremers found in a given region. of antikipate sl of the
luture changes of desired uses 1o which the Lands subpect
lu omng cuncrivably and appropristely may b pul, or
uses i which vwners, in the free cuercise of thew propenty
aicrests. may wish thesr lamd w0 be put In response 1o
the imperfect natwre of plinning and 2oning am the neod
Tur greater flexitnlity it nepondug Lo the impacts of these

WWESTLAW

wme uf these wlm:ks the venefable sutibe of Ilan,lnul
zoning jursprudete, Staaley 0. Abrams, Exquire, notey

A tpecisl exocplion or yondilional
wee refers to o permussive land use
category authorezed by a zuimng or
adminstrative body pursuant 1o te
eisling provisions of the 2ummg
Law and subject fo guides, standard
and gunditions for such spesial wie
which is permitied under provisions
of the exusling roning Lw A
valfanee fefers o adminuiratine
felicl whach may be  grantad
from the srict applicyiion of 2
particular denelopenent limitation in
the zening erdisance (ie. seiback,
arca and height Rmnativng, el )
The prncipke of & noncoafurming
usc proleels the voled mphia of
property uwner against changes in
the zomng onlinance which may
wmpai or prolbu the owner's
e3i41ing use =l his property

Saanley D Abrams. Guxde 1o Maryland  Zoning
Degiguns, § 1E 1 (Ko, Michse 19923 & Wik these
merhanisms g e increased fleaibality w zosing regulatory
schethes, protection againsl abuse 11 prosvided by the Tugt
1hat the sperific reyuirements and avarlable alteanatives
Tor each moshanism munt be spelled oul in detail a5 4
pavi of the comprehenuive 2omng *530 ordinance. and
1wy cannot be “made-up o of **403 convetiches of

zxpedicncy on 4 case-by-case bags, | }

2. PMecemeal Zoalng

Ap was poinlad out smpnl the regwiemenl thal
resinitions within 2 zone apply unaformly 10 all of the
properties withan thuat zone throughout the dinnd serves

Mayz= 4td Councll of Ro
B4 A 20 489

[ohtzpnal mings tincluding mastice
planmungl  and  comprechenung
reroning  are  limsted wnly by
the general boundanies of 1he
appropnase provedural and due
procers sunssleralions. A leglalative
Endly calablishes  toning  policy
through vy mloplion of maser
plane. comprehcnsive poming and
comprechenwie rezoming. So ong
w1 {1) the appiopriaic procedutal
chateria e met. {2 the doc
procesy  bmitsions  have  bem
doly addremal, (3) the policy
i3 dengned W oawhieve 1 vall
publc  purposwe. and () the
police powet i3 ol mhcewie
exceodad  gomprchensive  romng
and cemprehensise rezoning-ic. the
conclusuns of the legislative budws.
cannol be 4 mistake, e1cept mhere
it 2 prosen by subistantial evklence
that the infurmation relicd upun by
the legidative enlity was weong ic..
a mirtake.

Soedlic Meaz o Conmit Comnt'viod Cocil Connty 290 Md
R1, 38 5% J33 A 2d FTL 176 (M9RNK Girovwas v Lalaly
Sange . 27 B App 246 277 Hil A 2 135 WL

st

L. Enclidrun Zoncs”
“Zomuig it comwrmed with dimenuona und iy of land
or structures " Friomds of the Ridge v Baftonoee (s
S5SM Dl Co BN 633 AS3T2A A 20K, W 1R
Euchdean zoning a1 a faarly atatic and rigd fotm of foning
named afler the bane funing oidumance uphehd @ Flluge
wl Eurfed v Ambler Readte G 2720 5 365, 47547, |14

1L 20019000, ™ As eaplained in Rowse Far ol
N Lol by v Supessine of dacaitenss for Prone
Grorpe's Comnti, 138 M App 559,823, 7714 2d 333, 855

LT

Aytyne Entarprises, Inc, 172 Md_ 514 [7007)

The it Euclidean® zoping dexnbes the carly
zoning concepl of sparating incompatible fand uscy
through the sxtablishment of fixed kegrslatine sules . " |
ZIEGLER, RATHROPES THE LAW OF ZUNING
ANIIPLANNING (4ih Ed. Rev 19%9). § 1 Blge) at )
20 {"Rathbepls”). Genctally by means of Eulidean
zoning, » muniapaliy divides an arca grographically
into particular use districs, spexilwng ceetais vics foi
cach ditret “Fach durrion ur zone b dedasiad 10 s
paninular purpuse, either resdential, commendal, or
industrial,” and 1he “zotes appear ot the muonicipalinys
wiliial toning map ™ 5 Rathtopls, § 6305 ai 63 )
2 lIn this way the munigipslity ‘provales the bass
framewaork for implkemenlation of land wse contrels a8
the kaal level 1 Rathkopl's. § 1.00ch at 1
**451 Euchdian foning s desigant i acheve stabality o
hnd use planning and zoning and to be 5 comparainely
ficuible, sell- hanism which, onue in pluz,
allowy for hide mndnﬁulwll beyord  sell-comtained
procedures for prod: or
This relative mnmb.luy i reﬂeﬂ:d 1 I foyuirernont,
found an At B8 400, of regulatory unilufuty within
£

runing districls

=535 1. e Zoalsg Procews in Grester Depth

1. Uriginal sad C omprehensive Zoaing

Ag noted. pupra. the act of zomng either may be onginal
or comprehensive {covening a large drca aml mdmnrﬁy
wmitated by local gos a
wndiidusd parls, Iul: at uu.-mhh;ts and a:dm:nl.y
inittated by ibe property owner), The rejuirements which
mus; be met for an act of pumng tu gualify as proper
cumprehensite zoning are thas the lepisiaive act of zoning

uil 1) cover o substantial area. ) be the product ul
carelul sludy and consideration. 34 control amd direc
the use of Lind and destlupment scconding 1o preseni
and plinncd luturs comditions. consistent with the public
nterext. and, 41 sct (orch and segulate all permitind
land wser in all we substastially all of & given politicz)
subdivisun, thutgh it aeed nel zone of tczenc all of ke
Lund i the jurisdiction. Mraz, 221 Rd misd #9433 A X
at T Waedwurd & Lotkeop, Jne 230 B g1 732, 378
A St 492 9, §inanry Cowmeltfor Marigomury ¢ s v
Divrist Land Corp 220 B A1 699 J00 337 4,20 782
2701978 Norberd, 28 M a8 &6, 280 A Blar A4
O Seofl v Codemmen, 250 MG 6,4 011 M6 A3 has
3 (1% Grenree, 27 A App. i 277, J0 A 20 0 39Y

Eayor snd Council of Aockville v. Ry 1-:1! Enterprises, Inc 377 Md, 5142007)
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1o piotcet Land owacts fran arbesary wc ol zoning
puwers by zoming autherstics. Though st firt sexmingly
sontradictory, it is fur this reason that the motisey or
wisdom of the kgidsve body in adopuiag an ou]uul
or comprebentive zoning eryuy ¥ siong p 2

A 2 AR, A8 S fIRST Bove 5 Sempt 28 Md.App.
A3 49 31 034 AN 1M, D 1950 In Baryland,
he changz-mistabe rule applics 10 all piecetneal zoning
applications invedving Euclidian zoney. imdwhing those

of cotrevtness and validity. Nordooh. T8 4w A

B, 794 A 3 T 08 As a consequense, the onginal
of cumprehiening zoming may be changed (unless by a
tubszyuent comprehensve 2omingl enly by a subsequent
piecemeu] 2oming. which m the cam el o Euclidean zune
may be ghanted only upon g ihowitig of change of manalks
ad greviowly discutsed Strenikia, 263 M al 852
MH A 2 at 24 Richnurr 10T MAd App at 635 37,70
A 2 at 893 94 Ths requirement. knuwn a8 the “change

miitake fule,” hke the rule of wniformity wihin 2ones,
endeavors (o sere the importans fubction of preventing
the arbuirary uss sid'vr abuse of 1be zuning puwer

The “shange-mistake™ relc is 3 rude of the cither for 1ype.
The “change” hall of the “change-misake ™ male sequiie
that, in ondes for o piceemeal Eucludean poning change
e be approved. there musl be a satsfactory showing
that there has been pignificant and unanticipated change
wm a telatnely well-defined area {the “nerghborhood™)
urounding the pruperly in gueslion B its onginal
wr lust comprehensive rezoning. whichever ovcwrred most
iecently. The “mualibe” option ul the rule reguines a
showing thal the undcrlying smumplicns ve premiscs
reliod upan by Ih: Ilpﬂdlmb«ly duning the immabaicly
*39 rezoning were
lnwmm In -n.lm wunh there must be a showing of
4 muttake of Tacr Mistake in thy conwesl Jues md
el o a pastake in judpment. Addiwnally eves where
crilenuz of a change or mistake is adducsd, there i no
sexiprocal right v 3 change i zuning. nor i there a
1hreshold evmleniiary slandard whuh when met compels
raaonmg. Even with very streng evidence of chinge or
misldbe. precemeal fofing may be gFanted, bul i s
tequired o be granied. creept where o failure o do
w would deprivg the vwner of all eonemically vishle
usg of the properry. See Muvor and Cotacd of Rovklle
r Suwe. TT1 MA. 435, 600 &4, 319 A2 336, S0 4]
(13, Brergess v I 29 Lid Pahip, 123 M App. 21,
29899, T A2d 413, 616 (198Y; People's Counscl for
Baltimore County 1. The Proeser Co. fnc. 119 Md App.
15§79, T4 A 28 483 495 (I19SE) The Howman Grap
. Dawson Aaser. 112 Md App. 634, 699 02, 656 A X
63, 646 97 11990); Peapde's Couns L for Baltimors Cousle
. Beachwuod § Lod Pablp, (07 MJ App. 627 434 59 670

WESTLAN

al mang. " Thie change-tmistake rule
dacs nol lpplr inany **#4 cvenl, 1o changeyin zmun;
madeing h rezoning, of she 1 grant

of a {luating 2unc. n

*54} 3. Spociat Kacepllom/Conditonsd Usex

S48 Another mechaniym allowing swome Rexibalivy in
1he land wie process, withoul sbanduaing the sniformuy
prisaple. b the “spevial eaeption” ot “conditonal
vee” ™ Ax was notad e, the 3ty of Rocksile's |
1 zuning classification Jocs not allow for the operation
of 4 guioling seEvice slakun except upon the grant of
4 aecial exeeption. During the kgislative prowcss of
defining zoned and identifying the pormiticd wses fur sach
zune, the fucal logisk alie identifics adduiional we
which may b conditivnally compatibic in cach rone. but
which should pot be alfowed unless speailic statutory
standdards ansuring compatibility are et by the applicant
At the tene sepasate approval of the ua is soughl. “The
el explivn vk i a valu fening mechanism ihat
delcgates o an sdministrative Boasd limited Juthonty
1o allow eiumerated *343 uses which the kepistaniic
by determined to be peemissibie abscnl wny Qo of
can negating the “Nohulize Prim
ML 1Y 332420 119, 10251980 P o wnother
way. a spadal excepuion e @ an additional v which
1he vuntrolling zuning srdinanue staics will be alfowal in
A given zoae wiksg thete i shuwing that the wss wauld
have unigue udvehic affects on the neighbunng properics
within the zone. Rechrifle Furl & Feed Cu v Buagrd of
prrads of the Citp of Gadthersbaig. 257 Md 181, 188 31
262 A 499, 502 N3 (19704 Cadem v Naear 243 M.
5Rs, M1 121 A 203, W7 1966). Anderson v Semper
D MIApD. 612,617 15 120 & 2d 716, 220 21197,

Ths dusquakping adverse effect ur dlicets must be more
than mere annoyinee. Clawilyag such uses as special
exizptions o1 zanditional uscs lug oppacd ta porilicd
wira) asiwmes that those wici will indude pome advehe
mpacte. Mankurg v Wontgumery County. 107 M2 App
17 R0t .24 1250 1258 35 (L'WS) A3 we pointed
oal in *TdEE Schdr 291 M s LD 432 AN @
1524 g19811 “[1ile approprate standand 1w be uied o
th whether 3 reg l #pectal usc




I-pnnndcounelafluh-lmv ﬂgﬁﬂq!ﬂqdnl.u T2 Nd, §0 [I082) {

siaAlaiey

would hase an adverse clies amd. therelore. should be
demscd |5 whethet thete arc facts and ciscumianess that
show that the p. Lir s proposed at the b

lovaton propoted would have any sdverse effects abowe
und beyomd those inherently assuciated with such » special
creeplion use itnapestive ol ils locaton within the zone.”

2 al iuny sre legslatively A within

wdversely nlfecty the premises un which the conditizns
are imposed. Secund. zoning i nol invalid per s
herely bocause only a single parcel is involved or
benefilted { Matier nf Mlebeary “544 v O Shea Fimeral
!ﬁm-. ASNY 2 TIG A NY S 70 3MNEDN

: the real teat for spot zoming is whethcr the
mm is other than part =f 2 well-considered and

the mmprehmuvr mm| mnhlnq u}m they cajoy

the presumption of correciness and are an appropriate
*HY ool for tbe exsrase of 2 local govcrhments
police puwers. Bramdvwine Enlerprises. Inc v Prince
Grorge's Caury Conndd, 117 M. App. 525, THI A 2 1216
11990}, Because of this presumplion, special eaception
applications are not governal by Ihe “thange-mitake
Ruk.™ Coden. 243 K. 20 843, 221 A s 02,

& Cwmiitionn] Zuniag
Ancther important zoning mechaniim i “condilional
zoning.” Al one time, 1n most Seates, conditional zoning
was imptoper. This. a1 late a3 the 19503, was alsa the
ase 1n Maryland. Some statcd. cither by case law and/
or statute, approved, however some kevel of comditional
zoning, Partscularly illustrative lof vor purposes is the case
of Cillard v. Vitkege of Flovaer Hill, $2 N.Y 24 4. 600
Ol 439 MY S.20 126, 421 N k. 2d 819, 321 (1961, where
the Court stated:
Probably the prncipal ob o L 1
rezoning is 1hat it constitutes illegal +pot zoning, thuy
violating the kegislalive mandate requiring that there be
a comprchensive plan For. and that all conditions be
umferm within. a piven toning dutrict. When courty
have consideral the issue {soe. e Bacls v Cir
of Belrimore, 219 Md. 164, 148 A 2d 429 Mogston
Perrsdvunt Co v Awromstive Prinks. Cradit A, 9
NJ 122, 67 A2d 319 Nauomarn & Johnsen v Beten
Bi uof ppess 40 Obio App.2d 432 320 NE2
#15), the aynumptions have bern mads 1hat condiionad
zaning benefits pariicular landowners rather than the
commumnily a3 & whele and that it endermines the

plan calculited 10 serve Vhe gencral
wclrm ol the Such & deter n
tumn, deperds on the reasonablencas of the rezoning
i rclation tu eaghboring usesan inquiry regquired
regandlcss of wheiber 1he change in zone is condutiona)
m ferm. Third, if it ¥ imually projer to change
. uuun; :lunfalmn without the impusition of

b ding that sech change
thay depart from uniformity. then no reason exiss
why sccomplishing that change subprct m cn:ullrum
shoutd ically be claisifice] a3 imp apet
toning

*+497 I modification tu 4 less resirictive muning
classification is warmranted, them a ferrierd conditions
impomd by a local legistature tu minimize conflias
among districts shoubd not in asd of thesclves violate
any prohibilion against spol zoning. {citativn omaticd)

Ay wo will sddress in more dewail dnfra it i chear that
Marytand now approves of at ket limitad conditional
zoning, a1 eodified in ArL 648, §4.000ch T aswe pointel
outin *545 dimeniGlezer P B, Co. v Mapor £ thdermen
af Annupedis, L4 ML 575, 887 n B 332 A2 1277 1284
n. § (1989

Conditional zaning, snce round|y condemaced, appears
10 be in the ascendancy. In Maryland, the concept has
evulved indirectly through the use of varives zoning
devices such as planncd developments, and has fousd
at Jeast bmited Cavor with the staie kpalalure. See
Arlicle 565§ 4 UL1b} permitting 3 county or municips]

poration 1o tmpess certain conditons at the Lime ol
zoning of rezoning land. urder certain cirtumsiances

foundation upon which h toning depoads Scratso Feaple's Counsel v Mo hurd. 73 Md App. 340
by nlulwrlul uniformity within use disticts. Such 3 45511 A 2 M4 UK and B wf € Crtmmes
P are q Farst, i v W Mamap Holrz dac. 83 MdAPp. 574 3™ 88,
is w downward change to u de3n resrlive Zoning 301 A 20489 (19%4) (hulding lhun-!'ﬂlb:oh\nxle
classification that benedity the propersy reronel md 668 muthoric The imposition of Jiti Li
not the epposile imy of greatey it o structural and archicstural chirtactet of the land
unrlaad e, _Indca!. po hlmlm_: d and imp theresn, and dogs not authoriee
while benefi ding proy 2 ¥ fiional use rezoning!. We nesd not, and Ju not
WESTLAW

Wlayor and Councll of Rochyitie v, Rytyns Entarprises, e, 172 Md. 314 [2002)

814 A 2d 489

T0. 149 A2 424, 433 (19591 Beackwood 107 Md Apn
ot 668 75, 670°A42d a2 304 0. Aptceshents betwsen the
larwlowncr and povernmental sgences who do not wicld
the final zoning authonty vs entitadesinngic to the furmal
zoning process. such arcivic mseciations, however may
be permissible. Funger v, Muper & Cotowll of the T
af Somcract. 249 M., 311328, 239 A 20 748, 7574 196851
Ruxdrigoes v. Prove (reerpe’s Countie. 79 M App. 517
453, 538 A 2d 742, 730 (1949)

bt RN

Having swrveynd  gencrally  the  rclevant  zoning
mechanisms.  conccpis, aml  principles  putentially
implicaled by the case suh pudicr. we now shall employ
thath in our aaalysis of the relevant fucts. We addeess
the neceasary cortivrani iszues in a dilferent order than
they wers raissd chronologically in this case becanse bigic
dwtates that we do 30,

A

Attiche 234, § e)(1) and (21

Maryband Code (1957, 1W8 Repl Yad b Ariich 214, f¥ic)
[ Hand (15 provides as Fallawi:

i} Limuations on chaticr nmnuhrnr: effect of
ton —{1) A ion which ia

2 period of (ive years folfuwing annezation. plaee that
lamd i a zoning chansification which permits o fand use
substansially different from the wse Jor the land specified
in the current and dly adopted masier plan o plans or if
there iy no adepird or approved master plan. the adepied
or approved peneral phan or plans of the founty o ageney

Aaring planning ond zoming furisdiction over the *54%

fand prior to its anme vation without the eapieas approval
ol the buard of county ioners vr county counal
of ihe county in which the municipality is located.

I“Ill'lhc:uunly pressly app

gardto1be p

1he municipali

A rticke o6 B, 4 0340
ol e Cisle, may place the annexed Lind in 8 zoning
clatsification that permits w hand use subsuantially
dilferem from the use for the land spegificd in the
current and duly adopicd master plan or gencral plan
of the county or agency having planning and 1oning
jutisdiction over the Lind prior 10 ity anRezation.
temphass addedy.

The Ownerargue that the banguage “duly adupted master
Ean or plans or if there i oo sdopted ur approved
master plan, the adupicd @2 approved general plan of
plans of the poumy or igency having planmung and toning
Jutisdiction pver the land prior 1o its anngration” should
be interpreted to mean Lhat the General Assembly **dva
intended that, upen annexauon of new Landsinio the Ciny
of Rockville, the City is to luk first w0 its own land use
Tapy. {0 detcrming Tvning consmiency. That is to
12y, Lhe Ownery” pusition i that (he italulory consislency

subject to the provisions of Amdﬂ XI-E of Ihe
Mauryland Constitution may not amend ity charter of
excicise its powers of sancration. incorpatation or
tepead of chattet a1 o affect of impair in any reipact
the puwers relaiing 1o santatin, mncluding sower. waler
and similar facilitics, snd zoning, of the Washington
Subturkun Sanitary Commimion or of the Maryland
National Capital Purk and Planning Commission.
Exrept that where any area i anncked to a mumsapality
authorized to have and having then a planning amd
oning authority. the mumcpality shall have exclis
pensdicuion over planning aod zoning and subdivinon
apntrs] within the arcs sanexed. provided noching in

tha plion shall be d ur l 1o
grant planmng and mnms aulhumr or -uhdmunn
contrel lo a ipality not auth g that
authority ai the time al nch lnneuuon and funther
providel. tat no municipality g Land may for
WESTLAW

is met if the rew zonuing is consislent with
Ru:hulc'l own plan, and comistency with the plan or
plans of the pre-anncxation jutishiciion is Mol teguired.
Given the nguape of the statute, ki well as it legislative
Tuslory, we do ot conchwde thal 10 be the case,

In Wazor v Department of Correction. 279 K. 353, 360
61, 369 42U B2, 86 E7 (E977), we et out the sia principal
tenety ef itatutory interpretation

1] The cardmal ruke of construcuon of a statule i
te asceriain snd carry ot the real intenlion of the
Legistature.

[2] The primary wuree from which we ghean this
intention i the language of 1he stalute el

[7] In comstruing a statute, we accord ihe wonds thar
urdinary and natural signification,

Wayor and Cosncil of Rackvite v. Q.{\
814 A2q aed =
g the diatc uppell

court’s interpretation of the scope of J41Lik1 ™

offer w opinion

5. Sput Zealag
Alibough we nced not, and therefore shall not, decide
wheiber the City of Rockvilley grant of the 11 zote
for the subjkct properly constitutes illegal spot toning
because we decikde the case on other grounds, we shall
descrite briefly the principics of spo1 zuning sa that the
potenilal nexos betweern it and conditivnal zoning may be
appresiated. In Temnbon v. Shemctie. 38 MApp 1.8
3 A2 I8, 192 (1977}, the Count of Special Appeals
pointed vul that

St4NE *336 [1]pot zomng occun
when 3 small arca m a District
is placed in 8 dierent zoning
classification than ibe surrounding
property Epol’ roning #nol
fnvalid prr s Ratber[To validify
depends oo the [acta of cach
Individual case ., whille 3pot zoning
¥ illegal [T Tnconsinent with
#n aitiblished mompretiensive plan
and T made wolely Tor. the benelit
bf & pivae interest_ ) 52 vl
exercin of the polior puwer where
the zoming Ty i harmony with the
Ermpreensive plan and there i5 a
ubatantial relatioaship (o the public
health, safety and peneral wellar?

Sre atew Araz 90 W0k ) BE 453 A 20 2 71
We discussed the concept of “ipot zoning” in the case of

Cassel v Mavor wnd City Counil vf Belrimore, 195 Md,
JER, 73 A2 436 {1930, 8l une time idered # leading

ipcinea, Ine., 372 Md. 314 {2001)

“Sput zoning.’ the arbitrary s uAreasoRabld devotion
ol o small arca within & zonng district to a wse which
ks inconsistent with the use to which the rest of the
thutrict 15 restriciol. bas appeared ia many citics in
Amgrica as the result of presture put upen councilmen
10 pany |mdmamu 2omng nulum\m solcly for lh:
benefit of p Tt 1k

el that & ‘spol 2oning” ondinance, whach singles nnl
o parcel of lasd within the limits of a use district
and marks it ol into & separate dityrict [or the benchit
of the owner, thereby permitting & use of that parcel
incoongistent with the use permitted in the rem of the
digirict. is dnvalid ¢ o is mor In aorsrdance with the
romprehensive toning plan and i merely for private gain.

*S47 Dn the-other b’} has boen declded that @
e permiiied It a smalt area, which  net ircomiitens
With the wse fo whEh the karger swrrounding ared
restricied olthough it may be Jilferent from that use]
{4 ot "ipot condne” when It uoes ned confict with 1A
fomareReraive plar bt 15 in harmon | w itk an order[f
growth of @ New ust Jor property 1 the lecaliti- The
tourig have accondingly wpheld the creation of small
disisicts witkina residential dinelct for use ol grocery
tores. . and gven gasoline Glling stadians, [or the
seruinmoedation and convenenaee of the reardenta of
Ihe esidential disiric)

AL at 353 56, 73 A X0 a1 #5B 90 jemphasis addad)
{viLiens omiLtadl.

#. Cowtrnct Lunlag
A final zoaing concept we shall mention brielly in thia
pramer is “contract foning.” It occurs when an agicctem
i catered between the ulumate foning suthonty and
l!w roning spplicant/ pmpcny owner which purpurts to

carc ua the Wwpe. Thete, we said

Zoning is permimnble only a3 an erercise of the pulice
power of the Staic. When this powet i1 cacrtised by o
city, it is confind by the bimitations fized in the grant
by the Stase and 10 the plish ol the purp
For which the State suthorizad the city 1o zone.

WISTLAR

y how the property in qw:lon
will be zoned. in derugation of the legal prerey for
the grant of the desital zone. Absomt valid dcgistative
avihorizabion. it is imperusnblc bocuse it allows a
propenty owner to obtain a speaal privilege not avaitable
to others. Wahefleld ¥ Krafe. 202 M, 106 147 HL W
A2 2T 330 (1953), dmrupls the cutmprehensive sature
of the zumng plan, and. mist impuntantly, impermissibly
detogater the caercas ef (b municipaliys powers.
Nt azer. 314 M. 31 683 86, 532 A 24wt 1287 83,
SRS Mol v (iy of Bultiowre 219 MAL (64, |60

Mayor aod Councll of Rockvilla v. Aytyns Enlerprisas, Inc., 172 Md. §14 [2002)

Bid A2d dao

*550 [4] [ reasonably ponible. s statuie s 10 beread so
1hat no word, phrase, clawse, or sentence u rendered
surplusage or meannghess.

18] Sumilarly whereyer pussibl ion should

When the slatute to be interpreted i purt of a
skaiutory scheme. it must be interprered in thal
contcat. That mcins that, when interpreling any
vaatute, lhc statule 11 & whole must be consitocd.

be given (o mlulory language -hach will not lead 100
aburd cunseguences

{6} Morevrer if the siatute is pant of a general stalutory
scheine ut system, the sections musi be read wgether
to msccriaun the truc intention of the Legistature.
{citations pmitted).

Aa mted, abaurd tesulls in the interpretive analysit of
5 sistute are to be shunned. This Court itated in D
@ T odar v Binvion, 320 MJd 334, 338, 373 AN
VAT 1159 g190), that “construstion of o statule which
ii unrcasonable, iflogcal. unjust, of incondistcnt with
common scass should be avoxled.” ictations omittad).
See alsx Blandon t Seepe, J04 M, 36, 1Y 398 A
1098, 1496 (1985} ("[Rlules of statutory construction
Fouite U 1o avord comstiuing a stalute is a way which
would lead 1u absund reyulis *); Erwin cod Shofer fac v
Puabsr Brrwing Co.. 304 BEE 302, 31), 498 A 24 1126,1192
(1985} A court must shun a coastruclion of a stalule
which will kead 10 absurd conseyuences ).

We recenitly reiterated when recounie to kepslative kinloty
it necessary in Liverpool v, Bultbrore Diemond Exchange.
fnc. 369 NIL 3O, 316 185, 79 A 2 1264 1271 .72 2002,
stating that

\n Mayor of Baftimure = Chase. 30 M4, 121, 128, 156
A2 TE7. S0 {2000), we instractal.

OF course, tbe @rdinad rule is to sscenain and
effectnate legislative intent. To thu end. we begin
wur inquiry wilh the words of the staiulc mnd,
ordinarily. when the wonls of 1hs statutc arc dcar
and b ling 10 thewr

uidetsivod meaning, we end uur inguiry thee alsy.

Tasane

*351 W have acknewledged that, in awertaming
B ILalule’s meaning, we must consider the conteal
in which » statule appeats. In ths regard we bave
instructes:

WEFTLAW

each provision of the siatwie in the
content of the entire statuery wheme Thus,
suatutes on the same subgect sre to be Yod@l
tead togother and harmoaized 1o the extenmt
possible, reading them so 33 to avoid rendeting
cither of them. or any poriion. meaninglcss,
surplusage. superiluous or nugalery Hhiing
Turner Comtrocting Co. v Fizapawricd. 366 W,
295,302 03, 781 AN 667, 671 (2001} (intcrnal
quotations omitted} fatations omitied).

On the wher hand, “where the meamng of The
plain language of the natute, or the language itscll,
i undear. 'we mek to discern kegilalive intem
ftom surtounding circumstances. such a3 kegislative
bistury. pricr case law. and the purposes upan which
the statutory framework was buscd.” = We eocently
explaned the rules applicabls when thz terms of a
flalute are ambiguous:

‘When Lhe words of 2 nasutory

provigon  are reasonably
capable o mure than onc
meaning, and  we  examine
1he circutdtances surrounding
the enactment of & begislative
provision in an ¢fTort to dikcern
legulative intent, we interprel
the meaning aml effect of
the Linguage in light of 1he
obgctives amd  purposes of
the provisien cnacted. Such
an  interpretation mun  be
reasonable and consonant with
lope and cosmmon sense. [n
addition, we seck to avoud
consiowing B ctalute o &
rrunner that keads to sn illogical
o unichable ouLCtme



Mayor and Council ol Rockvitle v, Rytyns Erlarprisas, Inc.. 372 M, 514
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We defined the 1erm “umbiguity™ a5 “maiunably
eapable of more than vnc meaning” sad Tusther
exphained Lhat.

langiiige an be mganded a3 ambiguous in
two difTerem sespects: 1) it thay be intiinsically
usclear . or 2pits *352 inminuc mezning may
be faiely clear. but ity upplication 1o 2 patticular
abjeet vr rcumstame may be uncestain. Thus. a
term which 1s unambiguous in ong cunteat may be
ambiguous in snothcr
1Sumc internal etations umitted)

Although we shall conclude that no rational argummcnt can
be mude 1o suggest that the Linguage in sk 214, 4 5
Eihrefeds 1o plani uther Lhan thuse of the pre-annexation
zoning ity a plain hd yichd
thia conclusion as the ready answee. A Fair reading of the
statuie in its historical develupment. buusver, suppuorts
7w uther wonclusion. Applying the interp 1 pules

The lanpuage of the cliuse o argrably ambiguous.
Ay wnilen. thers are tau pownile plan meaning
inerpretalions uf e langua e

Under the first of these, the annexing municipality i
dircwied, as the Owmcrs srgue, o Took tu it own land
usc pling firnt. and only & it bas nome is it Tequinad
1o luok i the plams of 1be pre-anncuation junisdiction
Thiz imerpretation i made possible theorclically by
Marslantd Code **491 (1937 1993 ReplVol . 2002
Supp.b, Ariicls SR8 § OGN, which provides *58%
that @ mymwipality’s masies plan should “inctude my
#rcus watside of ita boundasicr which. in the

judgment, bear relatiun 1o the planaing respomibiti mor
the cometridsivn. ™ Without Ar S8 5 § 11 the annesing
municipality would have s plan ol its own 10 refer o, and
it would be clear that the Fanguage 1 Ar. 214 § ¥ refers
sulely to the plans of 1he pre-annctation jurisdiction.
‘I‘In Ownery' literal inletpretation a that if the anncring

10 the peretinent statute, we firs louk to the languags of
the stante itsell Asi 2hA W<l grants wo the anncxing
municopality cxchusive zoning powers, but then w13 ferth
anumber of threshold conditions ot cxceplions, te must
impurtant o whh for our preset porpese is.

that nu municipalicy anncing kand
may fur o peried of five yous
fullowing annexstion, ploce that
fund in @ zommp clasadivarion which
perasts o faad wse  suhpantally
differens from the nke for ihe fumf
aperified o the current ond duly
wdepted master plan or plms or
if sherr &y no adepted or approved
master plon. the adupred or upproved
generet plam or plans of the counry
#f apetcy having planning and romng
Surlsdiction aver dhe fund prie 1o
dis annevatinn without the cxpros
approval of the board of county
summigsivnces of counly council of
the county in which the musicipality
it located. (emphiasis addod)

dadiction’s plan inctudes  land wiz rvumemendation for
an arca originally outgide of i furisdiction in anticipation
wlits possible future anneratien. then it may bouk first tu
it own munsepal plam and is onty roguired to look to the
county plan H there is no menicipal plan, ur the mugicipal
pan Tatled 10 make an antiipatory use reommendation
curcring the anncaed ares bt Lhe reasons st furth
mjra. this inteaprelabion is Bot peruasive a1 its logical
support sequires w degres of intellevtual “cherry-picking™
Trem. both the overall patuiont statutory scheme and its
legislative hilory

The sccund posuble snrpretation o that the General
Asscmbly  meicly was acknowladping the  hicrarchy
of loval governmenla) planning and the differing
termanology used io identily those various land use plans
by the vasivui jutisdictions, Under tsis interpretation. the
Languapemay be read 1o requwire lhe anncung municipatiny
W luok fu the duly adopted “master plia or plam™ ol
the cuunly or eiher junsdiction having planning und
zoning jusisdiciizn ovet the land prior Lo its anacsation.
and if 1he cusnty has B duly adoplad “marcr plan or
plant.” then the anncring menwipality must look 1o the
county’s general plan ot plans. Under thii interpeetation.
the terms “plan ™ ur “plans” always refets 1o the land vae

dations of tbe pi 1on jusisd and
renders 1he land wse me: ol’r.lng annering munigipaticy,
fur ol d g ¥ al the nmc

of ansedation, nol leln:m!

Mapot and Council of Hockville v Rylyns Exigsprises, inc., 372 Md. 314 (2002}
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e the Oy ol Rk ke etwdotacs Uhe Ownery argument
in this regant

We turm nuw (o examme tha rebevant legualatae hisody
Axwg pointal owl in Priace Grorge's Counre ¢ Mawr and
ity o af of Luntel 202 Md. 170, 177 38, 277 A
262,203 66 (L970k Chapter 423, Laws 1945, u progentor
of At 234§ %el d 1o probit nativic
in Alenigumery and Prince Gewrge's countier from
cxerpising anncxation ur zuning powsss i 1w do wr would
inlerfcre with the puwers exercised by the Marplad
Natiwonal Capital Fark und Maning Commassion. This
baLince of power brielly shiflod soward 1he muniapalitics
with the passage of Chapter 197, Laws 1937, when the
Lepdature ereated an cxcepiion fu e prohibition creaicd
by Chupter 429, by prosveding that:

Enecjrl  that  whete any ama
i anncicd v o menwipality
suthurieed W have and having
then a planping and  zoning

hotity  the sand pality
shall have exclugae juniuliclion over
planing smd zoning waihin the anm
anncxed

This i the high mark ol
mumup.lhxw:r um.lcnhu BTN, "'IH and i 1he
inslance where municipalitics with zoning ard planning
authursty wichded relative autonumy with mypedt (e the
wnitial zehing of anncxed lands

Im 1971 this sutonumy ceased As we previously pointad
wal in Aorsheest. 300 MU, a1 28 29, 26 A 20 967 8;
M-NCPPC v. Maver und Councid af Ruckwille, 372 Md.
SH 340 123 A0 74K, 754 83 (19 wnd oS8 Cly of
Tatizheraburg v, Monigomery Coump, Marybened 371 Md,
505, 11 13, 313 A 2 3% 302 13 (19T b Gehotal
Asscmbly enacted Chapice 106 Laws 197177ty limc the
power of munpulites 10 rune anncasd propeny  The
statule sporifically stated that

ho emapality anncung lanid may lor 2 perod
Wl five years fullowing anncsation, place such land
in g rening duaslication which permits 2 land we
swobstantially differenl from the use Tor such land

WESTLAW

speciliead 1 the mwrtend andd sl adopsed masrer plan
v plant of the county wr agrmey having plamirg umd
omtag puriscictwn over such fand prioe 1o 23 annexation
temphasis added)

This language was musified by Chagter 33, Laws 1972,
which remused the word “plan™ and replaced it walh,
the word “plans.” Thete can be o doubl. (rom the
language of the staiute a9 it cunsted in 1571 and 1972
that the terma " plan™ ur “plans™ found = Chapicts 116
and 33, se3pectively, refer to the plan or plans of the
Pre-annexation cowhty juripliction, and not thae of the
annexing muniipahly That the cLuuse “of the vounty
of agency having planning and zoning jurisdicion over
the Land prior 1o annexation” fellows immediately alier
the derme “master plan o plan (it “plans’)” makes
this peint indisputable. The usc of multiple lorms (or
the concept of a plan mercly indicates the General
Asembly’s recugmbion that the political subdevisions
of the State use mon? than une term 10 identdy thos

Linad use “plan” ur bt intormat hicrachy of phras, 24

Nothing in subscgucnt amendments 1o ths scction

reasomably can e falken to have altered this meaning.
*559 Chapter 613, Laws 1973, made two rebevent
changes to A 204, § %k Fust language war addal
which danficd that the smcndments of Chapier 11, Laws
1972, had been intendad b acknowledge the different
izminclogy waed by the vamsus purisdcriond o mlentily
thest barwd wse “plans ™ Scyond, apparemily in resputiae
1o sut degisions i Merplmd Xt Cupeial Fark and
FPlupaing Comem'n v WRivos awf Coumicd of Ruckville, 272
M. 3340, 323 A 20 T48 13574) and Ciry of Gavhersburg i
Monrgosrty Cownpe. IT1ABL 505, 115 A M 309 1197,
where we held munivpal rezoning acnons invalid on
the gronnd of Jnconusiency wh county master plan
recommendations, Chapter 613 pruvided a means where
the five year hmitation on the anncaing jurisdiction’s
abiliy tocbangs the zoning of ihe unncxed propeny could
be waed af exprews county approval were obtained A
aresull uf the aduplion of Chaples 613, An. 234§ %ch.
read

or ol bere i no adopicd or
approved taster plan. ibe adapted
of apprused **4% pencral plin or
plansof the county ur sgemy huving
plarming znd zoning fursdation
over the land priot 1 its anncsation
withent the evpress upprival of the

Maysr wrd Cowncs) of R
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Given the histoncal development of Aricle 234§ 9,
ducesied ssivz, wee conchude ihat the laier inlceprciation
B cormt. AR we pumled out o Marpdand Koot
Capitat Pard apd Plaening Comarn v Wayse and Cosncad
of Rockeille. *$54 272 Mid. 530, 561,325 & 20 T4 T84
55 11974). diswising the ksl ative pueqwass of this sactivn
it evintod 3¢ that Lme:

A mapn obpcuse ol Chaptes
Uif [Laws 1971 - amcendimg A
A F M o presme the
integrity of the Ilul:r Plan sdupred

Rytyns Enlsrprisas, ine, 372 Mg, 414 (2007

Uslicltiom smd Emiintions, A3 such. one kegitmalely muay
rapocd thut the lepslative intemt 19 10 define and B the
powers of anncung municpakues, father tan tu eapand
them. Reinforcing 1his expectation is the fagt that §%ic)
1 spevifically sital Umdtatlons oa charter 4
ciieet of snmexatien Apuin, one woubll espest that the
totlenls of thia sub-section are intended to set Forth Iimas
or to withaok) from municipalies, *55% under corlain
suwcumstances. the ubilily 1= cxcfise zoming pumer in
SeTtain anneraLWN slkihions

Futthet tanfurcng the view that the periment Linguage
12 meant to refir only 10 the plani of 1he pre-asnciation

by the jurisd

hiving planmng puwer :mmdulrly
prad W Jnncxation. In cnactang
Chapier 114, the General Apsembly
validly could Bave considersd that
the planning amil ronmg Fanctisns
frequently invodve large areas, aid
not mercly the land bang anecacd,
and, therefore, that a subetaniis]
change in the roning of an anpcral
tact might well be duruptise o the
planning for the sutrounding areas
Thue. the statute 1s rativnally relited
tu o legitimate atate objective. snd
i+ tol arbitrary or unreasonable
icitations emiticd).

e ales Northeasr Plaza Lssatics 1. Preaident and
Conemiss of vie Tewsr of Norch Eave, 300 REL 20, 2% 3
S\ 2 e b, 902 691957). Thus. we have held that ihe
purpose of the section as proviowly cnacted was Lo lims
the powet uf munscipalities and preserve the 2oning ol 1he
pre-anneration jurisdction for a penod of five ;ram."
and theve 1 nothang w *358 the **41) subscqjucnt
ustosy uf chis sextivn to sugpest the General Ancmbly
tubscyucaily iniendad ulherwisg

The interpresation that the language in uestion is meanl
ko limil, or fu pot it more procscly. delay the exclusive
zuning authority of an sancung immicipality 1 buttresed
wiien we view § Y ara whols, and as pant ul the larger
Malutory scheme. I i “well setlkd” that “the title of
an act i relovant o paceraiment of il intend aml
prpns 7 WL e Balis Cor Revena tash. ThT M
BETORRE e IR A 20413 19T Adticke 23A, R sted

tsdudion is the fact that Rdd Cude (1937, 1998
kcpl\fnl N2 Suppr ), R Apicls 840, § 1 Gk
&t that a2 local g 1

phnnmgdu..um:m may be called by dalTerent namces when
it statey that = Tlan uhales 4 gencral plan, marer
plan, hy Paa o c plan adupted
in murd.ul.':wl.li A0 through 108 of this asle.”
Thus, in lighi of the above when § %ow ) b read tgether
wilh § AeETE it bovemes ucar 1hat the language i both
sab-sextiond refers snly io the plans of the pre-annceacion
cuuty. Aswx Maryland cosntics = et it n theie imicr
Luriae bricl

IThe “swusy or ageney having plnsng and
zeming jurisbation” modifier, conteaey Lo [the Owners]
suggeswn. apples 1o botk “muater” plans and
“general” plany. While she sentence a1 the end of
subscction (2K 1) maght pose:bly be strained o say as
[the Crncra) wrge. that the “master plan or plans™
linguage refery tu any kind of master plan-including
Rockvilk's, which extends beyond Cuy boundaries-
the sentence in subsection (K2 dewly means that
the *master” plad o “peneral” plan 1o be followed i
that ol the *557 “county or agency having plunming
and rompg jurisdicisn over the land piot fo it
anncxatron. " (Baiefan 13)

Reading the language of § %oy 1} as including reference
%o Uk plan of an dnnesing municpality, a5 wegal by tlie
Owhers. rondets the seb-scction effatively a rulhty. as
uny munmapality wishing to yvoid the live year rule could
du g rclatively eanly by adoptiag its own contrarian plaa,
assuming that it was Cully cepoweral 10 do s We i,
however, that this is not what the General Assembly gl
and theie & ona indication thal this is what i mesnt. Mol

M jnr and Counci of Reckyita v Myipis Enteigsney, inc 372 M2 3142007}
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Board af County Comorissfoners or
Counry Counrifaf the rounty nwiick
the emunicipaliry it focaied. (cinphasin
wdded)

The Laat change that kad te the statite m it cuigent form
vecuried in 1938 whea Chagnet 430 (House Bk 110 H 667
iepeabald and rechaclod the salute wih new subsection
WKL It was a direct sspinse 1o vui opinion in
Korrbeust, In Aortheass, we held that the change-mistake
requirements of Arikce BB, § 4.0 %al, apphcd evop where
eeunty upprocil of the municpality’s anncxstivn and
rezoning had becn vbtained n Sortheast, we stabad that:

My ch, 613 vl the Acts of I¥73 1he
General Assombly again amemdod
%l to aBow eebncanially
Teremt  rezoding of  ooneacd
land without eegard to the Sve-
yest bmtation, of the mosscipaluy
wbianed the caproas approsal of the

priatc cuumy As ded
ltm!urc nutbing i § #1.] purpotts
to preclude o muncipaly from
tczuming anncaed Lind when. a0
here, ot obiaina ihe connty's expreis
*8dl congent . B pother in
§ #0l ehmmares the trquirement
that the Maorlepality somply with
the pettinent provissons of Jro 848,
and with i3 own chwser, it It
#ngages in the proqcit of g Aew i
anseved kimd

Lt T 3a A ar R emphain added) dlzotnote
omittedi

Chaplor 450, Laws of 1983, added subsection (c)2)
10 abogale vur holding in Norsheast by thaking clear
that county approval cléannalad not enly the five year
limgation. bul 1he change-nustake rule a3 well, There
. however. pothing i the changes made by Chapler
430 10 indicute that the Legistriure intended & change
n its blished puntion reganhing y with
4 sounty's bnil we plan recommendation for anncesd
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tandy and thexeby gransng addisonal powers to anneting
munitpaliies by redelining the meaning of “auster plas
e plany™ 1o incdude. exclusively or utherwise, rdference to
the plan or plans of the anscxing rmunicipality, Given the
history of the provitian, sach an interpretation would be
cut from whole cloth snd wathout yupport aiher n the
Language of the statute or ik evolubon,

Fus gxample. the Floor Repart of the Econumic and
Ent a1 AfTairs Commil ding H.B. 667 in
rchevant part, provided

This bill addresses Norsheatt

which held 1hat when o
muniopality rezones land as part
ul =i afinckation, 3 muonicipality
munt comply with the = “change/
mistshe  rule Hustorwally. the
toming ol annexed piopenly has
been viewed a9 original Tonng, - In
1975, 1he Gencral Assombly pancd
legulasiun. coabling & municipatily
v substantily alter the lund wie
of snngncd land with the express
appruval of the county

In the cuurse uf procsedings icading o a favorable repon
by the Continticnal and Sdministrative Law Commitie:
i the bill. the Ateency General in a louter dated 18
Klarch 1934 obseronlk

The bill ia designa) v eversule the deaison of the
Count of Appeais i Xertheast Plazi s Town of North
Lust JU MA. 200526 A 2d a1 (1¥7) which held
that a muntcipality's “5&0 powct 10 rezenc annccal
Ramid to a gubstantially different wsc was subet 10 the
reyuarements of § 4 05a) ol Artide 668:the statucory
cmbodiment of the “change or mistake rule” for
Iezoning.

As & ke of Howse Bill 667, as amended. § el
would catablish twe dilferens **497 rogulations for
municipal rezoning i enncied aeeas I o county
capre3ily approved the zoning change, the muniapaliy
would fel have tu show a change or misake (o rezone
17 the county dil not spprove. 1the muniapality would
have to wait fg years before 1t could change 1o a



Mayor C of v. Rytyna.
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wubstantially ditferent wse in the annczed arcay, and
even after the Nve-year period. it would have 10 show
 change of mutake, ai providad in § 4050} of Aricke
il in onder 1 rezone.

We aproe wilh b Altérncy Genenal. The proper
imerpretation of § Hel i that & monicpally may not
zone, for u five year period. newly annezed lands 1o
a rone jubitanially different from the pre-annexation
utisdiction' plan recommendativa. without the s1press
apyruv;l = 1he prv-lnl:uunn jurlldlﬂlun Where that

ia the lity may ronc
ml.hnm regard to the change-mistake mle though it sull
must cumply with the remaining provisions of A, &8
and with its own local toning ordinance. Where 1hat
1 it not fortheoming, the ity must zote

in with the g iom jurisdiction’s plan

PP

lac., 372 Md. 314 (2002) (

Ajswagpoinied oul, supru, blarytand o among these itates
that have relazed the carler probubstion against all (urms
of condilional zoning. In revpect to the mbk: in effect at
the tisne of Monigomerp Corunty & Nationad Capised Realry
Corp., 367 M. 364, 374, 297 A 2 675, 630 31 {1572), we
quoted in that case catensarely from 3 Ratbtopl. Zoring
maf Planwing, 14-T4:

The general rule in these jurisdictions in which the
validity ol such cowehauis = has been liZgated in that
they are llegal. The bans of such ruke w that the
rezoning of a partcular parce] of lasd vpon conditions
not imposed by the zoming endinance gencrally in the
panicular district into which the Land has been rezoned
ia prima Jacke cvidence of “spol uming” in its most
malclikent aspect, is **48 aw o accordines with a

and ihen wait five years befere Jering a s

prehensive plan and is beyond the power of the
M

dilTorent zune. which zone will reyuire. if 8 Euclidean
zonz, complisngs with the change-mistake ruk of, in

the case of a foating or MUD znc, mtisfaction of the
leahl |
PP P

b

1. Under what aircumstames do the provisuns of
M. Code {1957 198 Hepl.Vol.. 2001 Supp ). A |

Legislative budies must rezone in acoondanae with a
vomprehensise plan, and in amending ihe vrdinance
0 ag [¢ confes upon 3 particular pareel a partcular
district devignation. it may not cortail or kmit the i
and struciures *563 placed or 10 be placed upon the
Lands so rezoncl duTcrensly from those permitted upon
other lands in the 3ame dutnct. Conscguently, where
there has bern a concatinated rezoning snd fling ol

B 5\.1.'.r.l|1 4 "'I-.. ('may impose such addits
bi of hmitations) (which was
{irt enactal in 1970 subscyuent to the Carole
Highltands and Bavlis caves ), and Rockville City
Code (2000) Section 25-126 ('may *561 impose
1 tional i 1 or limitations }
|enacted afler 1he cnaciment of the State staluie)
wulhorize conditional roning by the ¢ity?

1) What is the effect. if any, of Proue George's
Countr v Collingron {orpurate Center § Lowlied
FPurtpreahip, 355 A0, 296, M7 A2 1219420000,
which upheld conditonal zoming i Prince
George's County, on the inuc?

2 Docy a imilalion in an anncxaiion dgteoitct
ratricling cortain msc: on newly anncxed
property conslilute sundilional zoning?

1. D the above provisions authoriz 1he Cily's
actiong in the present casc?
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a “idac); of " the peneral view {where
1be question bas been litigated) is that both the zoning
d and 1he ate insalid for
1he reasons eaproased above.
For mbditional cases discussing this older view in
Maryland. see Carobe Highlonds Citizens 13’ Inc +
Bovrdot Cosnty Commes of Frince (eorges County 222
AL AT 4R, 138 A 24663, 603 66 (1960 and B fis.
219 M 30169 70, 148 A 2d @t 437 33, where, quotng
Irom Fwlefich! . Krait, 202 ML 30, [89.9%6 A 20 27,
32 33{1953), we said.

If 1he devision of the County Commimmoners. way
that the atea called for the status of Comimcreial
A. any of the nincieen uses permitiad under that
classification had 2 rumk and force cqual 1o any
other. The Couniy Commimioners are nit a PManning
Board. noe bave they 4 right to exact conditions, or
promiscs of a particulat use in retum fot deding
that the publicinterest justificy that an sres should e
renal commercial...

Bayer and Councd of Rochyille v. Rylyns Enkerprises, loc.. 372 Md. 314 (2007}
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in respect 1o the Commissien, the roconds of the
General Assembly reflect, in & ducument entitled
REPORT TO THE GENERAL ASSEMBLY OF
1970~ PROPOSED BILLS-SPECIAL COMMITTEE
REPORTS, VOLUME Il Minutes and Reporta of
Special Committers 1o the Legislative Coungl nl'
Marylind. 1ha1 the C isiun report was p

on Wedncday. 12 Novanber 1969, 10 the Lrashu\re
Councl, I way described 1o the Coundil by the Study
Comminion Chairman. Senator Goodlos E. Byron, in
refevant part, a1 lollows:

Under reviseld  Asiicle 84l counties @n have
condilional zoning. Funher, the Commison has
sirempted o provide for periodally updating of all
plans.

With the anistance of a research iwan, the Comiuion
will preparc sn amalysis und ... a2 commentary
eaplainmg ech change a3 revised Adticic B6H is in
prepatation,

*%sh The report was refermed. withuut change, to the

distinctlon in his comneniary om Ehurch v Towa nf Inip.
IN Y IH MINY 523366, 168 N E 20680 (1960,
where he concludes that thaugh “rontract loning will
nat be permitied. conditional zoning may be valid ff not
bargained for in the sense that toning i granted in return
Jor ihe condition.” 1 Yoktey, Zoning Law and Practice
3nd mhition 1965) 15 |1 Therefore, Lader conditionat
zoning the winaf requirements for reclassification must
he mel befere the powets cruncieted in this section ore
onilable to the ivcal Frepisladive Body {1 11 believed
that thls provesson avokds previous romstitutional pitfalls
bt still permits the planmeng commission to proviie
Jor the anderly deselopment wung controls simidar 1o
SSAT theue already Jound in the subdivision regulations
{Section 300} Scveral wariattoms of this provision
alreidy exisi at the bocel level quch as she Carroll
and Frederick Cosagy provisons temphasis amd
quotalions in the original. Ser Final Report- Legislatuve
Recommendations, Maryland Flanning and Zoning
Law Study Commusion, December, 1969, m1 38-19.)

It i3 clear that conditivnal zoning is not prohibited

Judiciary Comunittce. Whether Senator Byron misspok
when he mentioned only “cuutlics.” of did not realze
1hat Asi 56H slso applicd 1o municipalitics, or whether it
wa Later decidad nod tu limit its application 10 countics,
is unclear In any cvent, the analysis in the Commiasion’s
report made no distinction between #5500 countics and
municipalitics, not did the resulting taiute.

As did some of the commentatons 3t the time, the
Cu inion referred 10 the ch; prion of the
wiility of comdilional zoning. It stated, as selevant 10 the
case sub judice.

FPuragraph 2 of Section 4.0 gires o the local legtskative
Body the powers of “conditional zoning.” “Since 1960,
taime courts hare revoguized that the attachment of
cordirions (o somng might be o highly desirable meons aof
rénimizing ihe adverse cffects of zoning changes. Thoir
decisions reveal dency ta inject needed flexshiliny mia
the Amgriran soning system.” Shapire, R The Case for
Canditionat Zoning 41 Temple L.Q. 267 (1963) a1 267

“A dirinetion shauld be made between this 1ype of zonmg
avd that commonly referted fo as confroct zoming ~ The
latter type of soning war ducussed in Bavi v Citp of
Bolpiwore, T17 M. PS4 148 A3 429 11959) wherr
“ i ol made the reclassifi ronditional upon
ik erecution of an opreemens.” Vobley clerifies ihis
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in Maryland if local go comply with the
Hatutory fequireinenls of Soriam 4 31 Artde 688 applic
to nen-charicthome rule countics and 10 municipal
corperstins. Charter counties. should they choowe 1o
implkment it, bkewise have the power o do whatever
is permutted under An. $6B. Conlraty W the srgumeont
advanea) by the Dissent, it i also clear that alluwing
conditional poning la fimit otherwiss permistible uses was
not Lhe intention. icher of the Commission. or of the
satulcs 43 yubsequently sdopiad by the Lepslature. ="
The Commentary Notex of the Commissivn clearly nale
that “wnder comitionai zoning the wewal requiressers for
rectasaificarion pricd be met before the pewers smmcioted
i thit section are gwailable ta the focol kepltlarier body. It
ix beligved that this provision avolds previous ronstitutionol
piifulls bur sad! permiss the plaaming **301 rommizsion to
provide for the orderip development wiing comeeoly similar 10
thude already found in the mebdivisicn regulorions { Section
3.00)." L {cmphasis in otiginal). This language indicatcs
that the intent was to allow jurisdictions to fashion

Pk Jitions in 1he pl of a given
propenying End-!nnwm not in derugation of the uses
allowed it that zone. Cotreasponding 1o this language in
the Commission’s Repurt, *S68 ihe puwens rettined by
the roning authority afler toning arc dearly set fotth in
Aructe 660, § 401, The statute now reads;

‘Wayor bl Counci of Ratkyila v, N( wprass, lac, 37 Md, 3 (2002)
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There sexm (o be three chiel reasons for the nde
vtated in these caves: 1hat rezoning baved on offers or
agreoenctily with the owners Jisrupts the basic plan,
anul thiss u subversive of the public policy reflected in
ihe oversll legislation, that the rosulling "contracy” iy
nugatory because 8 maonicipality is not able 0 make
agreemcnits which inhibit i3 police powers, and what
resiniclons in & particulst rone should hot be lefl w
extrinic evidence

At the time Wakefleld Baylis and Carcle Highlands were
dexindend. 1be sole State statutory autherity granting zoning
puwer lo mumcipalies was found in Maryland Code
(1947, 1967 Repl.Vol.), Artscle 668, Sectivms |- Grant of
PFowsr and 2-Dhslricts, Section-2 provided, as rclcvant
here, that *All such regulations shall be uniform foF cach
chass ot kind of buildings theoughout each diswrict.. ~ Thin
provinun u retained today. now codificd as &n falk§
S,

*564  Subseyuent 1o the Natiemal Capral Carole
Highlards, Boylis, andd Wakefield cascs, the Legistature, in
1976, enacted & new sauen 401 of it SEE reevant lo
1he isshe befure us, a3 3 part of & general recodification.
L'Iupuer 672, Laws 1970 Semtc Bill 356). I mnwd 0

s amd iong 1he power lo
impase condilions vpan r:mnm;. |l. in effect, authorized

“comdilional zoning” in ceriain circumytances. I stated,
in relevant part:

{B} The kxal kgislative body of

o county of munscipal corporation,

upon e zomng or reoaing of

nny hud may impase puch
A N

ot Limitation as 3y be deaned
Approprials e preserve, improve,
or protect the gencral characicr
and dasign of the lamds and
improvements bang roned or
rcioned. of of Utk auntoundiag or
adjacent lands amd improvements,
amd may. upen the zoming or
reponing of any land or lands,
el of  peene  the  power
and authority to apptove of
Jisapp the design of buildi

consiruction, landscaping. or ather

LA

improvements,  afterations, and
changes made or 10 be made on
the subject lamd or lands **499
to msure confurmity with the
intent and purpose of this artick
and of the jurisdiclions zoning
wndinance, The powers provided
in 40i{B} shall be applicable
only il the jucal legulative body
adopla lll wrdinans whsh shall

reyuircments for adcqunu: notice
of public bearings and conditions
saughl 1o be imposed,

These provisions remain the same Lo the present date,
altheugh rcartanged s & part of another redification
in 2000. Section 400 was divided inmto scveral sections.
Curtent subsevtion {¢) {wilh its several subsections)
Containg the ame provisions firet enacted in 1970 Asi
GhB 40k Accondingly tince at leant 1970, Maryland
has joincd 1bose stalcs retresting from the across-the-
boan) prohibition agaimt conditional roning. and, a3
» Tesult, nol all comdiiona) zoming in Marylasd s
impermissible.

T 1 bl Lo ab.

d when the
hslory i mmlncd In 1966, the General Au:mhly
created n commisyion W examine the planning and zoning
provisions and *565 tu make recummendations. fa
1969 the repont was forwardaed 1o the Lepsbiture. Ag
recomumendal, & new Al B3, Secies J07, was 1o be
created as a part of 2 peneral recodification of Maryland's
planning and zoning provisions. Nevenheless. certain
changes were intended Lo be subsiantise.

Sertien 400 was cleardy un intesded substantive change
o permit. so long s cenain requirements were mel,
conditienal zoning in those Marylaad jurisdictions to
which Ast 563 applied, which, through the “tuning”
provisons of the Express Powens Act.™ applied
lo charict coudtics as well a3 municipalities. The
recudification bepan with the Legislature oieating the
Maryland Planning aml Zuning Law Study Commitsion.
A we indicated, the Commission reporial back tu the
Legisl in 1969, A lingly ils

wete finst cmsideral in the 1970 Scasion.

Mayar srd Councll of Rochville v. Ryhyns Entarpraes, Inc.. 373 Md, 314 {3037
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On the roning or rezvung of any Lind. a Jocal Jegislative
buody may rewin or reserve Lhe power 10 approve
o= ll.l!.lpp'rll\': the desrpn of buldings. comstruction,

be no impediment 10 an applicant entering intu private
covarants with siber paties [0 kssen 1heir opposition
1o an applsalion. or to garses thcr suppart for i1
such olfenngi cannot be made 10 the kepislative body

dacap or uther ltctation and
chanpa made or 1o be m.nk wa the ks bring zoned
ur rezned [ wssere conformity with the intent and
purpese of this anicle and of the local jerisdictions
zoning ordinance,
1Emphasis sdided).

These puwers to conirod design. layoot, siting, and
appearance sre dimilar 1o those powers governing
subdivisions, fueund in Arick bSB. § 3.0), Arnick
BB | 419 providey that it i permusis o impowe
thowe conditivny “approprute Lo preserve, improve. of
pretect the proem! rharacter and desipn of the lomdc and
improvemears being zoned or rezened. or the surrounding
ot adjacent lands and improvemente.” femphasis sddead).
The statutg sayz nottung about wlilizing conditions 1o livit
permussible "user.” and 1herefure grants no such power,
As the Cuunt of Special Appeals correctly puinted out in
Bl of County € oewnt'rs of \Weshington Counzr v, 1. Mamwy
Hudtz, Ine., 85 M App. 574, 362 K3 300 A. 20 489, 492
GHI9EH, conditional zomng which acly as a lmitation
a1 to mherwise permissble uics is not ptmnld nndct
Ari, 668 Furth icipal zoming auth e
ot pcrmilicd under Art 668 W entet inlo conleact
which inhibil the propet excroise of the monicipality's

goveramenial pu\nrv.'ﬂ.:I

The Court of Special Appeals in i3 upinion in the present
casc way coreect in relying upon Rudrigues v Prince
Georges *569 Cowntr, 79 Md.App. 337, 558 A 2J 742
{19390, In Rourigue:. the Court of Special Appeals found
that

The applicant waz effenng a dzal
1o the Dutrict Cowncil: in arder to
induce the Council te approve ita
application fer rechassificanion. the
applicant would agrer in sdvance
to gxclude from the cope of
the approval certain sy capremly
permitied in the appraved zune

79 Md App. a1 353 553 A2J at TS0 In response. the
corurt in Rouripues held that “[aBthough there appears 1o
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h d s grank wr Jemy 1he application,™ £l

Although the reasoning tn Rodripres 1s apt to apply n
the casc st bar, a better predicate cuitls in B2 of Coterr)
Caoren’s of I8 pshungron Cowrty v N Manny Hulrz Inc

63 Md. App. $73, SR2-83, 500 A 2 439, 497 93|9RS)
Hodtr involved the rezumeng of & tract of land by the
Board of Coutity Culnmnwnoﬂ\uhm:lm Counly

501 Az dition ol the lh:l'

impused restrictions probabi Wi itted
under the zening panml In holding that lhc lcuun of
the C ituted illegal conditional 20ning

the inlerinadiste appellate court wis required 1o imerpret
Art. 66, 8 1.0t(a) and (b) and #412, holding that “fejur
reading of § 49102} and (b leads us to conclude that
it dues not awthorizz conditional wse ezomng. This is
Turtber bolsicred by the requirements of |6 027 AL a1 382,
$01 A2 gt 443 We adopt that interpretation insolur as
Esclidean zoncs arc suncerned. The cour: found that:

Secuon  40EbB1  permils  kcal
kegislative  bodies o  impoxe
“additiotial restrictions, conditions
or limitalions” on the daign
and construction of buikhings and
larubscaping on  Lhe subjct or
adjacnt tract. The plain meaning
of this sobscction it clear. The
language refernng 1o “restnctiond.
cumaditiong, and limitations™ spplics
only 10 the structural  amd
architectural  character of  Lhe
land and the tmprovcments
thereon, ~Comnditions,  restnctions
or limitations™ un ux are *5T0
neither explitly provided for in this
agbicction sor can they be implied
therelrom.

LL an 542, 300 A0 wt 91 The Court then noted (hat
this interpretativn was dictated by the language of § 412,
caplaraung that:
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Sevam #N2 reyquites undarmity within the clags wr
Uevelopinent it s datsict. Henes it necessanly prohubit
cuditional sc 2oning. The sllowancs of condibional
use rezoning by appellant flies dicctdy in the face of shus
scction wnd 1the manduted umlormity

Erciur 1 mut be construad @ relatwon to § 441
Under the broad grant vl power 1o (re)une corlcrred
wnador L 11E a1, the lodal legntative budy i g 4

**53% Contrary 10 the wiscrtions of the [hasent here
Dissens, up. 1 323- ). the rcaming in Monny Mol
refleves 1be anatyiu tequired by the principles uf statutory
nieiprciation peerduohed by the Dhsent Unhike the
Dissent here, the Cuurt of Spevial Appeals in Afann;
Maitz recognized that § 402 remainnd unchangzd by the
Legidature, and 1hay, had the Legisliture intendal the
e of condilienal 2oning toincluds usc, amendmanis

under § 407 divide lhe counly nto divusble

F provided Lhere is unif y within thuse
disirits. The regulations and restrictions that must be
unifosm ilads the wse of buildings and land. Heteo
where. as hese. the legnlative body har prodetermined
the aweprable categoncs of uses in a given district, 1o
condstionally retsict aome of thuse usey swlales the
mandate of | 402 1 we werg tu authonze the Bowit
of Couniy Commissioners through sezoning to bimit
or restnisd the permattied uses of certain tracts within s
2one. 1he Board would have the pawet o destroy the
unifoirmity of that district

65 Md App, o1 355, M A Satanl,

The dissenting opinion iDusml. ap. ai 519} brushes
asde the mpert of § 20!, foigening the very ks
ol staluisy comsirction i whing name it laments, It
beuns repeating face aupra at 430 1) that in Livermof v
Boftimore Dlusneed Exchemge, foc 9 Md MM, Y6
1% 790 A Zd 13641270 72 (2000), we wnsiiucied, ciiag
Mawor of Bubtanaie v Clie, WMEAR 121 128, 750 A 20
LR LR T

We have achsowlalged that. in ascertaining a staiuics
meanng. we muit comsider the contest in which »
itatute appears In this regand we have mstroctes .

When the stalute tu be interproied v pant of a
Haluiwry kheme it must be interpreted in thal
coniexl. That *5T1 meane ihat. when inlcrpreting.
any stalule. the statute 43 a whole must be contrsal
inkipreting each prevcsion of the statatc in the
cuntest of Lhe cntire statutory scheme Thus. statutes
on the same subpeut are 1o be foad together and
hatinonizad to the cxienl possble. reading tham 3o
48 11 avoul rendering aither of them. w1 any poruion,
k L et OF nugatory
limemal yuorstions omilted) (citatamt mated).

w the unil y o § AR sould be
required. Ser, ep County Comintl of Prime Grorge's
County v Cofiagron Corp Cemter | LiL Fahip. 385
B, 296, W3, T4T A b 1HIN. E22E (k) Baziuse b
Legislature dud not amend § 402, Mamy ol corectly
devdinal to extend the auzhority o rone with conditivns
lirinclude uses wiern there evited no indicason of sich

an iniens on the par ol 1he Legataire, ©

In the case sub pudice. the Planning Stall of the City, in
a1 final report un 1he spproprate zone for 1he subject
Property upon annesalivn. aoted that the Land Usc Plan
cumponent of e City's 1973 Masier Plan recommendiad
service industrial user for the subject propory. cennstem
with uses permitied in the City's 1 1 zone. Thus, at kan
fucislly 1he afthel | zone i wilhs
the City's "572 Plan. Upen a funber caamination of the
City's I | 20me. however one notes there arc a number
of cemmeioa] retal wics alsv pormitted. a1 & maticr of
fight, Scen. 1, aupeu Gasoline senvme stations. however
arc only alfowal iathe | | 2une with the grant ol a special
cxveplion, 11 is besiuse the City endeatvss (o Basccling, by
limitaiton periainimg enly 1o the subjxu property of thin
2w, all ol 1he utherwise petmitted commercial eetail uses,
and sphodly those commerctal reiail uses, oiber than a
gandine service statton, atlowed by spaal exceptivn, in
the 1 1 Zong that we huld City Zoning Ordinance No. 10
#9 12 be impermissible conditional ronng

The Court of Special Agpeals, in its opinion in this ase,
colrnily nolad as inclevant the st that the conditon
pestinent s this ¢ase was explinid only in the annetation
ageeement City Zuning Ordinance N 10 99 fakes
teferenae L the danesation Jgreoment containng the Lind
it limitaton. That 3 wilicent to imbizce that Zuneg
Onldinsnce Nu. 100 99 wan passed with the intendal legal
effect that the use condutiun limit the |1 zoae gransed.
Curole Nighlards 22200 m 46 4% 139 .5 2d ug pid b6
Asthe Court ul Speciak Appeal funther puinied vut jtjhe
st that the implicil conditions in ihe [zoning] ordinance

Bayor snd Casuncil of Rocivitle v Rylyns Enleipriae, Inc. 372 M2 14 (22T

14 A 24 463

on the fucts amd corcumstances of the prevent came, it is
unpennissible coniract zoning us well

En the case OF MtioumiGlazer, we held that

the masor and alderman ¢oub)
nut by agreemeat lawfully bind
thankher to a fuwme zomng of
vondvional use decision. We do
#ioom the [amlar premis that a
muRkipality may nol contract away
the zxcrcise of its 2uming powers
Byl v Cary o Ballmase. 219 MU,
I 1T AR ALK 129 [1959; LD
MeQuillin. Afrmicipal Civporationd
§ 2007 (3d ed 981D, 2 Anderaon,
Amertedn Law of zomng 14 § 921
L1995k 4 Yokky, Zonng Law and
Pracrce. 325 1F10thod 1979)

*S76 AL a1 64 X3, $52 A 2d an 1282 This position
wag revisited tocenily by 1he Courl of Special Appeals
in Bedeiesad where the wun noted that Marylands
trcatment uf ¢onitact roming s conpstent wath the
defination of “dllegal contract qomng™ **806 st oul in
Asdens 1 Rathkopf anidl Daren A Rathkopl, 2 The Low
wf Zonsag amd Flanning, § 294 03h] a1 294 25, which the
court yuoted as follvwi.

Itlega! coniracl rezoning i il
1u invelve the procem By which
a loca) gosemment emiers il
an agreement with o devcloper
whereby e govetnment  caacts
# peformance or promuc (rem
the developer in exchange for its
ageement to rezone the propeny
The develuper may ugree 1o restnct
develupment of the property. make
ceflain  improvenents,  dediate
w  portion  of bd to the
wuniipality. of make payments
the munwipality. Numerous stale
count deasions have hod such
express o inphal agreement nvalid
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unllegali contact zoning {Fuommes
omitted).

Brachwasd 190 AN Agp. m b0l A7 A DN 3 N
Adddtonally. we retietatle that in Rodngus, discuised
sy the Cobrt of Special Appeals held that “[sfthough
there appears to be nu impakment to an applicans
calceotg inlo private covenaats with ether pasties Lo
lessen their upponiion to am applicatwn. of n gamer
thar support Tor il swk offcrings cannot be made
e the kgslatne body authurized 1o ant or deny
the applcation.” Redergtez. ™) M App. a1 553, §S8
A ar S5 Lpen cxaminativa of 1he recond in the
prasend case. o0 i cler that the Ciy's action mpresents
not enly impetminitles conditonal we poning. bt
aliv impemiizble contract zuning. The aa1 ul zoming
was srumplahed thwugh the pasage of City Zoming
Ordinanig No. 10 ¥ whih, in pestinent part, presided:

*577 WIIEREAS, the [County Councils Planning
Howsing and E Drerelop ] Ci jiteg
agresat 1o suppont fezoning of the site from the Coumty's

2zome 0 the Ciy'el 1 rong under wertan condition

and

WHEREAS, on Febroary 21 1999, the Dustsict
[County] Counil reviewed Anrncxation Pennwn
AMXIT 8124 and agicod with the comments snd
recommendations =7 the Planning, Housing am]
Eq Develoy C ithee; and

WHEREAS, by Rawlution No, 14 57, the County
Council fur Montgumery County sitting asa Dhiricr
Counal, approved City of Roghulle Anneration
Petiiion No. ANNYT 0[2L, and a5 rezoning from the
Coumysl 2 oomeie vhe Cnyal §rone. undet coflain
wonditiond; sml

WHERLEAS. the Mayor and Counal of Ruckyills,
having Tully conudered the matice. has detirminad
v plae the anncacd propesty in the Ciiy's T
rotie. brudet cortan cunditions ti be set leth m an
anncaalion agreemant, @ as to promote the health
wrurnity and gencral welfare of the communny of the
Ciry of Rackville.

Ar mup puanted owl supre. this Lispuage alons,
refeicnang 1he uke Lnuting conditioms containgd in

i
Mayor snd Council of R
B4 4 20 465

were made expliot i the anpesition apicement docs nl

make then sokly a part ol that agreement ™ The courd
sontinucd by obserang ihan

althuugh  municipatuses  aie
L 1v enler into

£ Ryfyns Entarprisad, Inc., 372 Md. 514./2002)

The Dagsent (Lhescnl, op at 527, n AT pad 40y
e fo concode, ws i mt thau the Ty way
ol zmung of the subke) prupeny al the Lsmc of
anncnation wag @n uet of onginal roning, ansolsr as
the imal excrase of the municipalitys tuning powsr i

£ 4 ™ In Lact. Rocksille City Code, Ch, 474

agreemeni Thal tone o Wbt
prupenly. they may not exendse
that authointy in a mandcr that
vivlaiea the piulubitions e forth
wm Aemlc A 481 The
applicants in  Radrigne:  ullered
to bt the permissible uses of
the subjwt property in order (o
indixe the council't spprosal of
thar applcativn fatation omiticd]
Hae, 1he Kayor and Cownal
gmmnatad all but one of e
permissible retail wses of the **584
subjert Fropeny o sccommadite
Mt FanarofT's cfTurts 1o hase 3 gay
station. The effect in boih cases o
the formativn of a divenct muai-
dirict that undermiacs unilurmity
{ckiation omitted).

Turszant s § 400 ol &0 onb. Rocksille has cnaiol
within i©3 Zoning ordfunce only enc provision o
smplement the *573 power i roac wih vondsions
although in a futm substantially dilTerent thas the Prnce
Geurges County ordi d in Redrigwe:
and then only in the conteat of the grant uf “fucal
amendment applications.” That ordinabos pravaion, now
cudified as Reckville Cisy Code Chpy 2§ (Zoming and
Plangiag!, Arucke 11 fAmendments). Diviaisn 2 iMap
Atmendimctital, § 23-126 {Sepplement 2007), seads ad
Tollown

"o, Bl 36 Lrsod of lecal arnyndmen) apphication witk
coaditions- Vathoelred,

The Cownal may mmposr additiond resineions,
conditions of hmeatons wpon the grant of any
ppl for a tocal d 1 the Zoming map
PFitivant to the authurty contanod o Staic law
1Ruckvdle, Md |, Code of firdinances i 23 an. Wl dis.
2028 126101251

25, Art I D 1 {Amendmenm - Generally™), § 23

. defings smh roning as vnignal zoning, Further §
23 Bk states, in relevans pard, that “[ne provinons
of dirision I [Map Amendments] of this anticke [HN|
shall not apply 10 provederes umder this section [urginal
toning] ® hansaildat) Tt ed upoa by the
City. the Owncrs. and the Dissem 10 suppoit the City's
snvucation ul the condrivnal uning powet swhonzd by
AL sl A0, § 25 126 3 cuntuned i divison } Thus,
stappears that the City docs not purpost._inacts ul vnpnat
zoning, 1w pussess the wuthutily %o attach condinons
of any kind. cven if such weie authoraed  ++385 by
State bw Kockwlle City Cislie § 25020 applics only
te lowal amendment applicatios ic. piccomeat zoning
iRockwville I, Code of Ordinangss Ch. 23 Ani. I
Dis. 25 25 116 (200200, and ducy nut apply tu cases of
original zoning wpen snneraion (Rockville, Mu, Code
ol Ordinances Ch. 25, Ar I Div. 1§25 $Hch202):

LUnder out resoning, however &t makes no difference
how the City's action i characicriral, prcrmeal rening
local map amendment™} ur onginal zonng. because
there i mo grant of awhorty frem the Slasz far
condilivial usc zoaing ' v538 The Oissent's ficw un
the linguage of municipsl urdinances @
of ihis and prior casey. such ai Rodrigue:
al 512 24). dn the abaence of 2 grast of authonty for
imponng conditional use 2omng from the State, places
Ibe statutory cart befure the horse. ~ Absent a grant off
authority from the Statz, the linguage of i loval vndinanes
i irrek and 5 4 Jocal undinmes
ar properly suthurinng conduional wse 2oning woulil be
inerror

Accurdingly, we answer the st guestion posed in
Petitioners' priginal bricfs: “Dues a limitation @ an
ABRCRLILUN APTeEMENT MESINCTNR Leflln Wis un nowly
anncaed property consbiule conditivnal zoning™ by
Hying “yes” and. under the drcumatanies hore prosent
ruch conditivnsd roamg it impermisiibie cenddwnal use
oming. White by 1 hoshag we make ghear that sy

Li | use iastle, we iz alsothat

Espor gnd Councid of Rockyille v. Rylyris Enlarprises, Inc. 172 Md. 314 (2001)

414 8.2¢ 489

the anngiation Agreement as 4 basis fos the g

action, w sullicient. in our view 1w makc thiva cass of

wmpei missible conditional wsc runing
When we luok Lo the anncxation agresment. we note ihat
the agicement 13 “by amd beiween Lowis H. Fanaroll
W ning tenant by the enliray of a one-hall interest in
the subjext property. Stanford € Steppa wnd Elainc B
Steppa. hereinalier pallectisely culled "Owners,” and The
Mayor **S07 and Coundil of Ruchville. Marykand
This is the same "Mlayor and Councl of Rockville,
Saryland,’ thay paisal Zoming Ondinance No. 10 ¥
Therefure, the Owners made o conleach, conlining an
itlegal condinon, wih the kgubiline body authonzed w
gramt or deny 1he desired 11 zonc, making this 2 vase of
impermissible conlragt zoning

It matters not whether the agreement wai a pant of
the zuning of annesation provetses. Tt appeliate i
condinenily bave held that it is the ideniity of the
contsacting *578 purtics that i the crilicl issue. Ai the
Cuurt o Speval Appils made dlear in Beackwood

The Marsland cases have treatad
“gomracl roning” nasrowly ax a
sitution wherrin the developer of
froperly enfers into En cxpresi
and kgally binding cuniract with
the uhimate joalsg wutbasly. In
swch circumstinces, the Matytand
cages have pot hentated 1o hold
such conlact zoning v be mut) aml
soid. Part of the reason why the
yovanmatal awlhorly may mol
emiet intu such & comrict 15 beuause
the governmental unic tway mot
bargun away s future use of the
police puwer

Bearhsonl W1 MA AR 31 668 &%, 670 A2 mt 513
Ser zira wmani(ifazer. Y4 MU, nt 686 B7, 552 A2
# 125} M. On the facts of thiv case, the mwning of
the subpedt property by the City of Buockyvilis inviiied
the placement of use Iinilztions on the zomng which

Wt imp bl Jitional use zming and
the mochanism used by 1he Ciy of Rovksede 1o place
thuse impermisnible conditions wn the propesty further

cunsuutal mmperminible conteat zoning.
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Nt ranbng clanifcation. I any, wanld ihe sabject
prepetly Buse If the Canst mere fe rale that ihe |-1 rosdag
vos lnvslid? In there a stale ar elly statute coiering the
situatlon?

Having detemmined that ihe scwoni of the Ciny o
Ruckaille in zoning the fand te the City's | 1 tone werg
579 improper, it remain (s be dotormuned what then gy

thecurrent roning classfivation of the subect prepeny
Dhur readding of the relevant **SB8 statutes and cac
Law indiautes that she subject propeny rciaing the zuning
wlisiificative 4 enpuyed prior W anncxation, at kast ungil
suih sme an the City of Roukyille acts prupesly (o rezone
o i remaina a pam of the City ‘The Owners, the Ciy
of Rockwille, and Rylyns. uege that the land be declared
“ungoned” umid further zoning action i tabon by the
City of Ruckuille ™ Fur the reasons set forth belos, we
finl this prition uaperswasive amd nod supporied by ke
tlatutes of vaer prior holdings in thes area

The essential uhdetpinning of Wheir argoments is that
the Linguage of Ari. 254 § %el1) prosides. in patt,
that “where any amea ik anncasd te 2 mumoipality
authorized 1u have and baving then a plinmng amd
wmng awhory. the mumoapaly shall have exclusive
jurishcnon over planing aisd tuning and subdivion
control witbit the atcs anmeaed]|” Sumilar binguage
appears in hid.Code (1957, 1998 Repl. Vol ). &n. F4.
¥ W Apparently these partics feel that the foreguing
statutory pravisions dctiate 1hat the property will remain
nnzuned wntil Rochyille 1akes action heonsary tu tonc it
propetly, in complonce wath & B94, § Mol lh & {20
becatise only Reckville *589 i empuowerod by saivie to
make & nning determination now that it has annexad the
subjest pruperty.

The partes attempt 1o bolilcr tha srgumemt by ciling
W our cage inlorpreling thoe satulory  provisiuns
and uphulding the prupmition thal 3 coumlys resing
ordinanes and regulations previously appheable w a
prapetty wall hive no effoct on o one the area 13 antcand
by & musicipabiy anhonized 1o have, and in fact basing,
plinmng and feiang authonly, such as Rochvidle. See
Marytend Nur't Cupital Park und Planaing Comm'a v.
Mavor and Comveneif of Rocksiile. 272 M. 550, 357 53,323
AL I SSHION Prive e Geore's Cuomi e . Mavor and



Mayar and Gouncll of Rochville v. Rylyns Enlerprises, inc., 372 Md. $14 (2002}

e add idg

Chry Cemenif of Lourel, 267 M. 171, 190, 277 A2 262
2T21971) Beshore v, Town if Bef Ak, 237 BA. WA, 410
11,206 A.20 678, 689 (1965).

The argument is not compelling because it fails w
that the exclusi 1 powetd 10 Zane bt
Tonth in the relevant siatutey are limited st the 1hreshold
by An 23A. § Y and. when read 1ogsther with otber
relevam dtatuics, o condilion of “wnzoned ™ land i not
cuntemplated. Ast. 23A, § HeX2hntates that:

o the county exprenly approves, the
municipality, without regard 1w the
provisions of Anicle 66B. § 4.05(a)
af the Code. [the chabge-mistake
rulc) may place the anncac lapd in
a zoning classficaiion thal permits a
land use wbstanially duTerent from
the usc fot Lhe lamd spealficd in the
current and duly sdopted master
plan or general plan of the county er
sgency having planning and zoning
jurisdiction over the land priot 1 ity
anncxation.

As sct forth petiuasively in the Amici bricls of the ¥
countics and the Maryland National Capital Pazk wnd
l’l.mmn; Ctmmumun. § MeRlh “clearly s Torth the
Lo relieve japalilies from the

q ol’ proving changefmistake 10 permit a Land
usc submantially diffcrent from Lthe wse lor the land
specified i the Masier Plan applicable 1o the propery
prior to annevation {f the muniopality receives eapress
county approval. The logical runclunon bused on the
plain language of this scetion i3 that i *531 capros
county spproval id not received, then, afler the flve yrar
lirnization. period. the pality must prove change!
mistake,” unless the menicipality rzonay the newly
anncacd piece of land tu a no:nn; 509 zone uT k)

Nowhere docy the rclevant stalutoty schome provide
that an anocuing junsdiction's failure 10 comply with
the proviicons of § ¥ results in the property beroming
akin to m "statcless person™ lor zening purposcs. On the
conitary. a1 we stated in Marpland: Naw'T Cupirael Purl
ond Planning Cori'n & Mayar and Council of Rockvide,
72 MU at 36l 328 A2 1 734, the whole purposc of
this section i ko “preverve the nlegrity of the Muster
Planadoptat by the purisdicison . baving planning power
immediately priur W snbeaation.” Were we o lind that
the land beame 4 zoning cipher the five-year limataliva
under §% would be toathless and mearunghess, as 1t wonkd
allew municipalitics lo undo indirectly that which they
cannol uccornplsh direcy. W think that this was not
1be intent of the Legulaturs. The language of f % clcatly
inalicaten that it intended 1!u|lhcpm-:nn¢xalhmmnin;

rernain in effect untik: Il the snneting muwncipality granty
4 ncw Eohe subdtanti . wilh the b
pan Rati nl‘lh:pu ! ]u.' dicti

or 2) the pre-annciation jutisdiction pranl pormission
for the annexing munipaliny 1o establish a substamially
inconsisient zone: or 3} the five year period expires. £l
Sct also Koethear. 310 Md, a1 28 30, 526 A 243 967
68, Lity af Gelthersburg v Monrgomery Cmenty: 270 Bid.
a1 51111, 3% A2 w1 512 13 In the present suse, the
subject property is zoned © 2 in sccondanee with e
Momgomery County Zomng Ordinance, unid one of the
aloresawd theee sconation comes 1o pats.

JUDGMENT AFFIRMED. COSTS TO BE EVENLY
DIVIDED BY PETTTIONERS.

382 Dissenting Opinion by LATHELL. Julge in which
EEL L, Chief Judge yoing,

1 dussenit. 11 o Lificwt o disagree with such a well-writien.
somprehensive opinien on general land use principles that
s 0o much in it with which | agres, However, becanse
it also has heldings in it with which © disagres, 1 shall
overcoms the Jilficulty. As 1o the determinative questiony
ptnmlnl 1o ihis Ceurt, [ belicve the relevant satutory

part of a comp ive reroning of & larger
arca. For the changefmistake rule 10 be relovant. and Ih:
Hatuie makes chear that it is. ihen some form of peiar
zoning would bave to be in offect, and as the statute
cleatly indscates, that zoning is the une sssigned by the
pre-anncaation purisdiction, wiuch in this case Is that of

T tont made by the majorily. and the ultimare
derusions here reruberad, are wrong.

1 0irs1. and primarily. dissent from ihe majoniy's holding
that conditional toning, as contemplaizd by the 1970
Enabling Act and inbrequent local statules, wii not, and

Hayos snd Coungd of Rackylla v. Ni Jrprinad, tne. 171 Md. 314 {2007)

B4 A2diey

Conversely. how does 1be zoming mspector of Rockwlle
enfor a statute or zoning district classficalion that
dues nut exint within the municipality” When the county
zoning mdminstrator takes sn *639 aleged violating
faroperty wwnet before one of il admimutratre bodies of
inta court the defendant will allege that be iy within the
ity and thus cannot violate a county zoning ordinance’s
district damification becawse the municipality’s zoming
power is. unler State starutey, eaclusive. 10such a propesty
ownet it taken before the city's administrative bodies
or 1o court by the cily poning inspecior. the property
owner will aflege that the city zoning inspector has no
authority tw frasecute violssions of county satuwes and
County dnmﬂ clagsifications and that be is violating
no ] ond Ay imp ly bow dogs a
preperty wmn in the annexed ares sk varance or
special exceprion relicf from he constrainis o the county
1 **543 2 classification? Docs be or she apply to the
authoritics ia 1he county in respect W property not within
county jurisdiction because it is “excluively” within the
jurisdiction of the city? Does he or she apply to the
authorities in the ¢ily for relwl from the constrainia of &
zoning district not in the city's zoning classifications? I it
can ever be figurad out who to apply 1o for reliel, which
entity’s procedural requirements control™ 17 the county’s

Foonotes
1 Tha City'n =1 zona sl

ordinance K2y re-applecasang for reliclaler u denial of 8
Fequest mist wait two year and the aty's ordinance ways
one year . how long doey the applicant have to wait? Ifit
i1 claimed that the provisions of the county |- district,
n l:luum ica pamnlln parce] in annexed n:mmty
a i taling. which g
entity is sued” The county of thecily? Which one is “taking™
i1, There may well be many other irrecencilahle situationg®
Nt only wre the interpretations of the majority. in my
view, inowrect, Lhe result, by any reasonable standard,
is, 1 suggeit, cleatly atsurd. To go where the majority's
opinion on kil diuc takes this court i, in my view. to
ignore any reassnable interpretation of the words “or™
and “exclusive ™

Foe all the foasons cxpressed herrin, | would tevene the
hokling ef the Court of Spexial Appeats.

Chiel Judge BELL juins in 1bii daint.
Alt Cltationy

3T2Md. 514, 314 A 2d 409

and 18 with the grant of & spacial sxcepbon

{Rockvile. Md ., Code of Ondnances, ch, 25, s VI, div, 2. § 25298 (200211 A varety of commencial retad uses st
nchuded M ase enUMETAtONS, Ich A4 Mnague. Qarden supply. paink and wallpapar, photographuc supply. and pat

ProomIng Acthitied, b nama & lew.

2 For a datsded dascuasion of the relationshyp betwean

Farvung and zonmg I Mandand. see Modngham Viiege, inc.

v Batwmore County, 266 bd. 339, 34355, 202 b 20 840, 84 {1072L Fctrrar Holy Hift v. Amercad PCS, LP
197 bad.App. 807, B35-51. 701 A.2d 879, 830-001 {1997 Pecole’s Counsel v. Beactrwood [ Lid, Fravp, 107 Md A
B2T. G558 470 A 2 434, A0 (sP0S) Stantey D. Alwams, A Parfect Unsor: The Wadding 6 Prsnmeg s Zoning i
Maryiand, 3 Marytand Bar Joumnal 8 [Spang 198D). See alma Pattey v, Boar of Coumy Comm ' for Worcestar County,
24 W44, 352, 360-81. 217 A2 142, 147 {1974 Chapman v. Mangomery Counfy Councd, 259 Ma. 831, B4, 271 A 2a
158, 158 (1070) Boary of County Commys lbr Prmce Gearge's Couny v Edmonda 243 Md. 880, 8BA-88, 215 A 24

209. 211-13 (1985
3 i

Th

4 o "
corporations in Marytand are contained in Maryland Code (1857, 1998 Repl Vol ). Aricie Z2A, and with regant 1o homa

fula pewars upecieally. AL TIA, § O Sondse proviskons detsieg D Powsts for HoN-ChaMor countes Bre found in
Marftand Code {1957, 1998 RapiVol., 2002 Bupp.). Articls 23, Further comphcating the mater, the suthonty of e
eunties of Montgomeny snd Princs Georgs' Sre coriraded by Mariand Cods (1957, 18 ReplVel, 2002 Supp.l.
Arucie 28, The and use rovisions of Maryland Code {1957, 1998 Repl Vel . 2002 Bupp L Aricle 848 pertam pramsnty
oA 234 and ArL. 25 nof-charter counties, Ahough cerlan provisions agply 10 Marylsnd Cooe {1857,
1996 Rapd.VoL), AL 254 chanss ecuntios, 88 well 53 I Mangomery and Princa Gaorge's Countes, Art. 888, §§ 102
andt 7.0, and elso % the Clty of Balimors, Art. 646, §§ 201-2 13 and 14.02

Muntgomeer County

& got. inlended to apply to conditions that limit wees
within Jdistricts. The majmnty cusensially ascris that the
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Mayai and Coyncid of Rochyilla v. Rylyni Enterprises, Inc, 312 md. $14 {2002]
ald A 25480

-~ m

Unika most othar home nie chanaersd counties in Marylend which recsive ther basic zonag suthorty from Anicle
J-A ol the Mandand Canstittion, the £xpraca Powars Act, Code {1957, 1994 Repl Vol |, Art. 258, §§ S{x). and ther
County chaners, tha Sxciashe surcs of fand Prncs e's] County's zoning authorty is the Ragional
Dt Act, Coce {1857, 1553 Repl.vol., 1993 Supp )L Art. 28; Mandand Code {1337, 1998 Repl vial, 2002 Supp.).
ArL 588, riiting i Soring, k. geverally fot ISpkeabls Lo chanbred touwttes. See Ar. 868, §5 703 jand § 102!
Sew si0 W, Puter Moser, County Home Rule-Sharng the State's Legulative Power wiih Manfend Cauntes, 26 Md.
LRarv. 327 (1968).
Sew D. Bronnan Keane, (Student} Commant. Trangporiaton Conformdy and Land-uss Panning: Undorstandng ihe
inconamiencies, 30 U Rich. L Rev. 1133, 1353-54 (1208);
The lrsmewark n which lnd-use decisions ane made under the Euclidesn madel teging with the master plan. The
plan has four prncipal charscienttic:
Firat, i is Autiare-Orionide, eatabiivhing gaaly and abpectheys ior hitlrs Wand s snd Sevsiopmant, which wil be stanet
mwmwmwmmmwmmmmi
o for cap P WLach &Y road of
R Ates,
‘Second, plannuny i conbnuous, in gt tha plan s inonsed Aot &8 8 blbepnnt ior future devalopmen: which must be
28 canviully axacuted as the srchilecr's design or & bullcng of the enginesrs pian for & sawer ing, but rithar as a yel
o polktias whi b d and Smanded 10 Bl 15 Changing condtiony. A plan that by vwiten
Purely ss. e hunre will rapkily become obeclete when crcumstances change.
Third, tha plan musi ba baasd upon & ol prasent &nd proj within U arsa covenid by
I plan, This (equAnRmant SEumd. that S plen i not simply 8 Bl of hopad-lor Ovio mprovements. .
Andt fcurth, plarneng b comprehevaive.., The couta have recognized tha rola of planning, in defining planting &4
concamad with “tha physcal develcpment of the communky and ks snviena in relaton @ ks sockl and SConomic
well being for tha fulflmant of iha rightid common deatin, according to @ ‘master plan’ batad on ‘chehd #nd
memummmummmmunm and
ying scienbific ings e crastive
This process, Feferted 10 88 the “Yational planning proeass.” requires four siepe; “data gahanng. setng of poficks.
plan and phan " The pr of rational pk "] ot bead 1o 1 plen “efiective for s
" DUl AT I (e-svaRatind Ko B4 10 judge KE SUSCS #1 NRBCING D pollcrs befand tht plan. Final scopten of
tha pian rgues Approval by the partsoular leguiatre bady In Bhat Kcakty.
I 4 misjortty of dtatan sl enable IS 1 pripant Compriteendiv plar, Ue pln Mrves fvirsly 40 USENCS for Sie
pavaming body tn make Fonng tecisions snd does X have the force of law, The end, howsver, has been frwards
masking tha plan 4 dispositve documant for zoneng detisiond.
Sow almo auprmn. 2L
mmmmmmmmmmmu Rich. t_Rev ol 1385

mmmluummwwmhmmmmwmmmmm
ZORING COCIMONS Chvit#d CHITICLY withins the kocallly inD Zonse, And e lepitkative body CRINGS. 87 S0, the haxght
bulichng 829, iol 3ize, populaion densily, location, 3nd LLe of bulidings that are permusibls in the pasticilas zons. The
deskgnation of hase 2oning HTICS ditakows 1he Sevelopment of PROperty within T 250 unises M LNdCwhed woLld
suffer an uncua hardship, wharsby the landowner may be atie to obtaln & varience from the zoning ordancs from ha
wmunqwmmnnmﬂmw

Often, sista 9 requin ¢ wih s plan.” Courts have grapp

with g the in s m_.m-mqmm-nmmnwm
of @ comprahansive plan. (n thosa 358164, the cowts have been wiling 1o divine a plan om e Zoning oronAnce taell
Howegver_ othar states require the preparstion of 4 comprahenaive plian balore tha sdoption of & Toning brdmance. in
thate KEiEs, ot onfy doRs thit mean that the plan and regulstions. promulgiesd wnder | must ba consisient, § sko
masny . that any - rders and permits & ba with Bha Iocal plan.

Soo supra. n. 2

The axien! of gervettonenial powsrd peranilly &5 rlsied & onng, i Mght of Marylend's Consiiuton. i Srclased in
Golman v. Crowthar, 147 Ma. 202, 292-08, 128 A_ 50, 54-55 (1923). Sew a'50 Jeck Lawid, nc. v Balimors. 154 Md.
145, 152-47, *64 A. 220, 223 {1802 Pocomoke Cy v. Standard OF Ca. 162 Id. 368, 175-78 150 AL 902, B04-803
11932y
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AS wi powded oul i Lionigomery County v Revere Nat! Corp. Mt Md. 1, 500-84, 871 A2d 1 B=10 (1998p
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Mayo: il Countll iff Rockvis v. Rytyts Enlerprsas, irs. 173 Mg, 314 (2003)
BldA2d da
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n

12

13

15

For an in depth hietory and of the planneng and sorwg hunctions by Art, 688, vom Bcanl o Sty
Comm'ts of Cecd County v. Gatir, 285 Me. 233, 23547 409 A 20 668, 845-71 (Y0THL
TMMIQUMhrﬂvﬂhhmmmmhmﬂlummhuq’llﬂmnﬁh
zones, Fonei {siso called piannad uni development (PUD ) e ). Floatng 20nes,
afuded 1o M N B opinion or CONMES! pUpOREd onty {(3e@ n. 15). invehe & cferent sat of snalyical sssumpiions
than de Euclidean fores,
For Maryland consttunonal MMREORE On ELCROMT Zomng. 3a8 Gokrmsa, 14T b, 51 292-06, 128 A 81 3483 See aiso
Jach Lowss, Inc. 164 M. gt 15253, 184 A &t 721
Art, G5B, § 4.02 staten:
(8) Destricts Creaied.—A Iocal lagualative bexly may chvicke the focal junacciion Intn datricts of any number, Shipd, shd
S Tl B local agiisthve body consiters best suind 15 Sx00uM (e pupases of this aticla.
{b Lindormity of reguinsons —{1) Within t distcis cresied, the local legisiaive body may requiste and resinc the
rectitn, Cokiruction. reconiiucion, SHeralion, Mpai, o uie of bulldngs, Suttuies of lend.
{21 A rejutations shall be unform lor sach chass of kind of devalopmant troughout sach disiricl, but the regulations
N one dutrict may difier from thoba in Sther Sk,
For & horough axplanason of the vanance procass as apphed in Manyiand. ses Andevson v. Board of Agpeals, 72
Md Agp. 28, 3840, 322 A Bd 220, 228-27 (19745 See alzo Aviant v. Dreon, 305 nd. 95, 112-18, TTS A 20 124 1244~
48 {20015 Wt v. Morth, 358 Md. 31, 708 A 2d 1572 (1999 Bewow Farme Homeownars AesT, nc v, Narth, 355 Md.
m T34 A2 27T (1999 & Morigomery County v. Mertands Club, 200 kd. 27T, 98 A 2d 281(1553). Becausa the concept
g e ubt b béfors oh onginal ZOMnG Of CEMprEhanaka TOHNING QoS which.
mnww-wlumﬂlmuu.lnhmrl:lmmhhmuhw.uu—lmlmum-mm
i 2orng 1oel. For & Trtugh dicussion of non-Conlomng utes, see County Commry of Carnd County v. Zent, 86
Md App. 743, 58T A 20 1203 (1991}
Sew Wet! Morigomery Courdy Ciitons Ata. v. Marpland Nadorrt Capstal Pary and Plannng Comm'n. 309 M. 183,
522 420 132 {1967},
Tondiionsl tonkng” i & daincl toeng ool fol 10 b confuled with he ‘conmitonsl wie”™ or ‘spacial swcapton’
MECRANESTS GOS80 IS in i opinion.
Al the far and of fhe Bexibilty of zoning trom E; zones are Tioatey' of planned unt
L with B 2oning pave risd to the use of Toatng zone,”
e Lime of wehich is Muthortzed in Marylarst by bd.Coxle (1957, 1998 Replvel 2002 Bupp b Arscie 863, § 10.01(aKBL i
the cxas of Eschger v. Bus, 250 Md 112, 118118, 242 A 20 502, 505306 {1960], wa quolsd Russel R, Reno, fon
Ecchdesn Zonng: the Lise of the Floatng Zone, 23 Md. L Rev, 103, 107 {1963}, an fciows:
I recHnd yOBrS & N CHvICS In ZONInG s devsloped which provides the machinory for tha astabishment of small

wactloruema ] 2 ganden apar o & hght ndustry witha plan for
B0 SNtihD Municipaly m-mmmumnmmummuummmnmnu
for m shopping a garden & Agh industry devalops In » specific area_ This device it T

bl et cloirict fix e which st th &

m.mdlmmﬂhmm&mmmwummﬁlmmm
Wikl zoring districts & populirly refermed b as Tosling tones, in Tt Wy float over tha antite municipalty unll
by application of & property ownor one of thess special Zones descends upon his jand tharsby reclassifying R kr he
#peciel use._ The zoning croinance s carefuly drawn S0 &2 in IMPosa restictivil LSS BriRGOr LGN The Cwhr i thine
Epacial uME ZONGS i1 CITHF 0 PICLRCT i AOoIWNGg remiiantil arsas. LUsually thene is & maemum. icl recuiremaent with
large set-ack restnciiony for the siructures, both Srom tha sireets and tom tha sdjorung rvidentis. AlO n The case
of ONT INCkAty. ITtABON Saisl &8 10 AFEhROCIUN Of the buddings with reulfments. &3 12 landacaping
Professos Reno poinied oud (pe. 118=19-20) that

1 b e Hextpent chise [Rcdgens v, Vil of Tarytown, 302 N.Y. 115, D8 H.E.20 738 [1851)] mna the Hulf case
Mol v B of Zorsng Apooals, 214 M4, 48, 133 A 2d B3 (1957) ] thare was 2 compista system of established 138
Hrict Covining he sntine municioal ird, wih & singhe Roatng tors for & Specialized use supenmposed upan thess
established diairicts. Thut, in both caess whare the loaing mne devica wed upheld, there axisisd & comprehentive
wing plasy for e municipaiity b wihich T Bostng 2on wis marsly & $pecial S1capion sppheaiie 10 B entire plan,

to spechal 0 inchviiual zonea. This raises the guestion 88 1o whether tha legality of
m-m‘mmh Lpan e ax of an Zori) Systam ol which S
Masting Zona b Superimponed.
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L

ssw

FIOm Dass CAses w C4N GORCILGH Wit the most bersl courts 148 misrpral tha onang pawer W e Euchoasn
Forsng with Bw creston of eslabhshod tmionsl use diancs. The advent Of the Moating dévics Gedei &
Sugyiterortiary Siwvos simiar o the wpeaal sacapbon to pive greas Nexitelly © the establuhod Lse e but
cannat be usod as 4 subsiions for the sooepmd machod of Euclidem 2ofng.
I orgaf W prevint Aoslng tonad from becoming a iool mih which to crcumvent the profubviion on Bogs lorms af
coraitons) and $pol 20N = ConEistondy have held that:
e Roatng 2ohe i subect to the same cordibons thal apply 0 aafsguan) the graning of specd esceplions,
La . the 1 rrust be with the o k must hathat the purposes of the propossd
[ am o be appliad o naure sl th ill b g uses.
Thass precauhon inchae such mEictions ss busloing location and afyle, Be perconiags of the sres covered by the
busichng. smaemum graen ares, minkmym and 2 of the use, Mink from sests and atner uses,
requerereo thal a sia pian ba sporovied. And & pravision for ivocation of tha dassificascn i the speciflad restrchonsy
re not corr phed wilh.
St alio Bgonho v County Councal, 748 M4 388, 391 237 A 2d 51, 56-57 (1880) Autmos v, Lewn, 150
Mg 843, 244 A2d 879 {198KE Tauber & Gowld v Monigomey County Counad, 44 Ma. 132, 338-07. 229 & 2a 813,
640 {19685 Kaudzan v. Monigamary Counly Councd, 241 ki 438, 217 A 2 97 (1968); Seall v. Mamgomey Couniy
Counci, 340 Md, T7. 212 AZd 791 19651 Costwio v Saing. 72) Md. 24, 181 A 2d 824 {1560L Huflv. B! of 2oy
Appeats of Baomom County, 314 Ma. 43, 733 A 20 B (1857).
n & Soating Iohe Caa4. the Zoning authority must make ay supress determination based upon spesie fndings of Bt
and lsgal conchuilons Mal the spplcation masts sach of the $iatutory oeria snd sach ol ha slxiod purposses of tha zone
requesied, Colaz v, County Cauncll of Princa George's County, 109 Md.Agn. 411, 458-57, 875 A 143, 141 (109682
Fioyd v, County Councll of Prirce George's County. 533 App, 240, 25759, 481 A. 20 T8, 82-83 [1951) "This showing
teplaces tha usual proot of chanpa of mittaka; and T eguinerment Buane & ating zona casa ta & specal axtption

Al . The zoning ¥ m&u Jusias i doss in » spaclal exception case, thal compatibilty is
$hown by the sppdcants dardi” Hrchmarr, 117 Md Ape. ot 643, T A 24 31205
In Maryiand, tha (sms 5| 'aM usa’ ars v Frank Realy Company.

35 W App. 891, 698, JTZIAZdZT] 21T 1H TR MI"C{MMV WIM 102 d. App, 631 893, i 5, 651 A 22474,
4780 5{i995). A “conditionsl use’ howaver, & rai 10 ba confysad with “condrionsl zonng,” discussed v,
Seralso Ay Diion, 265 W 85, 112914, 775 A 2 124, 1244-152001); Croswel v BaZimore Avialion Servics,
Me 257 Md, 112, 719-21, 284 A 20 838, 84233 {1970} Monigomery Counfy v. Chub. inc. 202 Md. 279, 287
21 96 A2 261 264-65 (1933); Hapholas, inc. v Valitys Planning Courcel. fne. 122 Md App, 16, 83811, 118 A2d
211, 322-23 { 1998); Moasburg # Monigomery County, 167 MEAgp, 1. T-11, 566 A 2d 1253, 1256-58 {1835k Shap v
Howarg County Bd. of Appaals, 9 Md App. 57, 7381, 612 A 20 248, 25660 (30931
Maryianag Coce {1957, 1998 Repl Vol 2002 Supp ), Aricla 668, § 4 01(c) provides.
il Construcinn of Powsrs —{1} On the Zonng & re20neyg of Sry lind undor this ariscle, & local Isgislatve body may
mpose any o hat the locsl boay L]
PrRSATYE, WTDITVA. Of [MDIBCE Ea Qoned sl CharRCIST Snd esign of:
I} The lands and smprovements. baing zaned of re2oned. of
(4} The sLmOWNing OF BAJRCET Jenda Rrd KOs
{21 On e roning or rezoreng of any land, Ahﬂhlmmmlymumumnmnu
Gaapprove the Seagn of buskiings. conginsctan of ot mady
ubunun-mhwqumwmnwummwmmnwwmdwnmw
of ha tocal usdicton’s Zonav) Crdendnce,
nlmmmmnmmwmmlwmlumnmummmm
shall includa wnd quat of public hasnngs and comdiaons sought
& be mposad.
Conrary 1 the saserons af the Drsasont {Disent, op, &t $23-23), tha mere faci thal, in the propar sxercise o juoioal
rosirant, ths Coun dacined & AXman/GiaTer 10 MKIT0S1.30 HIWE 08S PO Maan that it In Afy way fiycied the Court
of Special Appoals's holding concoenay that lssus. | merly means sxactly whal & ptan Language {eadng oftws. he
m3us was fefl open unll puch lubse bme 22 that lsue mutt Be deaoed by tis Court. The £a1e Jubd adcd presonts
& proper sl Of Crolemiledts for Ul to mach that which was unnecsszary lor 4§ 10 reach m Atiman/Glerer and, thus,
we shall do 10, Mira,

Rayor and Councd of Rochville v, Rylyns Enlerprises, lnc 172 Md 3142000}
B4 A 2d 488

25

2%

27

28

|

a2z

betwsen Manigomary County snd the proporty
L Tmmmmmhym-mlmhmm;mmdmmmmm
i fLafru with tha Sane,
Marpind Code (1957, Iw!RndVd lnws«gu Ad, Z5A, 5 S{UL {X). (BB). and (EE). Sae slro Muncial i nprass
Powers Acl, Md Coda (1337, 1598 ReplVol. 1999 Supp.), Art. 234, §§ 2. 2B See also Aayor sad Counc of Fores!
Homghis v. Frank. 291 Md. 131 338-3 5 435 A 29 425, 430-35 (1L but sew Frank Arasnsr Enlern. v. Moatgomery
County. 168 F Supp 2d 1053, 1083 n. 3 (2001},
nis & 15 note tut the C only o few £ of k3 122 paga Report 16 swes wvohvng §
401 The Dvesent Ao L0 Argus that the Commissicn was Ie3pontng drectly o a salecive bady of pror Maryland
cas (Dusanl op & 31114, 521-22), byl offers no suppor for this 255eruon ciher than T8 # is thi Doseni's viis in
fact, thers i no ewHONCe 1D that aflsct. and &y the Disent quictly Sdmts, the Commuaian crdy mantony: in Easaing one
{Bayks | of the many casas thal the Dizsent sssens the Commistion wai (ocised upan inendy
B of County Commrs o Washigron County v. H Manny HoXtz, 85 Md App. 374, 54384 0. 2. 301 A 2d 489, 48304
™ 3[1883E See stvo AZman/Glazer. 314 Ma. o 88T n &, 352 A 2d al 1284 n. 8; Monigomery Counly v Maf? Capdal
Ready Co 267 Mo, 364, 37376, 297 A 20 678, 880-82 {1972 Cavole Mghiandts, 222 Md. ol 48—48_ 138 A.2d o 664
65 Hayts, 219 Md @ 169-T0, 148 A 2d & 43
W¥e hurther point eut that the Dessents Srjurment Tt @ zonmg suthorly's Bmiaton of penmessbie usas dors met vioksta
s “unitormay” requeramant (Dissent, op. et 511, 523), misses the poinl. As =& arplaeed N 20me dalad, supm o
purpose of tha ¥ H not 1o make on svery proparty in e 2one lock the sama. The
purpase cf [] TIghts of I Sregarty cwiey and io insurs ' and squal treatmant
Ey RCHl it ol hase sty dusied withn a gven E 008 ghout the ghven )
The Disaent eronsousty conflates original Zorng with tha Diecamaal mzonng process (Distenl, op. af27-28) Warse,
 mphat {without bansft ol alason to & focation in tha Majorly apinion w=ers dedh may be found] that e Majwny mis.
labeiz the CHy's Zoning &l A8 & comprehensiva rezoning” (Csent, on at 337, n, 1] Nodhor masarton ta grounded
n lactof law
mmmummmam-nulmu nmmnnhma Ast 1, Dw 2§ 118{1)cl
tha City Coos of O procans, Th g g acton
on alocsl e in Divisions 1 and 2 of Asticie Il mmhmnﬂwlﬂlr
1§ Z5-09. 8 W midce Gedr, &S noted supre. thal the o Division 2 g 7 k
mmmummuw-m-adnmcqnbmmm-.-muu-mqm
Case B v Owidrs did not apply for a local smendmani, a3 hal team 8nd pFOCEEE are Ghah SubaLance By Fa City

i Raaity y 0

b avalod of i procass 10 468k origeial 2oning at annexation a3 govemed by § 25-09
and Artichis 234 st 688 of the Md Coda, tha Dusent’s of the City's zonieg ol T sutiect
propatty As vy been thrugh & el % wrong.

Al 60 placs i Ihe Mijorly opsnion 1s the City's act of zonng in Tua cass anm ‘T

% Marnly & STAWMAEN CONRTuciad by the Disssnl 10 # would hava somathing o pounce on. in keu of coming 1o grpi
with the sctual alirbutons mada i tha Magorly opmion. No one woLkt deecnbn tha City's #tlion in 2onsig the kubject
PIODETTY AN B COMpTaiiE biv MO, |hmmndhﬂhlnlul.mnshl‘¢-4"l o 48182, and in § 28=118(1}
ol T Cuty (me " Zonng Ia dafined as “covatv g the entire Ciry').
Murncpakoas ekt Ofly SN ZOMING POwers &3 sre granied D them by the Legebyxes. Here, tha Legislatas has
Apatafic Aty beiiad Ehat powes, In thy whore apgr the conwary i nol g oty he pn
authonty. mmmmmmmmm-ww-mmuw-mmmum
with tha W a0, As & eI despas the 122 that The annexey) jurtsdichon i not
ree (0 70N the ANEaad (Yoperty & it thocses, da webal adl of Torng. Though In CORGIMIY With the pre-anPEs LN
i an aet of ong g. 48 tha (hasen! concadan As & resull ol B [act, diclited by tha Legrslatura,
Mmmwmymmnmdn-ﬂwwmmhm-nimmn unise i
Pt of & graxter comprohenave rzonng.
Tha [MSanf's pOMAN v RCL Skted By 1S rekance on Prnoe Geargs'y County v, Cofnpfon Coporate Canter T Lamied
Partrersip, 358 Md, 296, TA7 A.2d 1248 (200040issenL cp at522-23), Tiw i quetlion n o were
not impased by Prince Getrgs's County us required pre-condiona for Zoneng. nes wore hey a pan ol sn insunce el
wnpermasbie CoNrac Inng. Hather. they wors MEATONS voluvianly plIcad an D priperty by & DRor propeTty owner
a3 8 pan of his prer Zoning approval 358 Md st M2 0, $. 307, 74T A2d s 1222 n. 4. 1224,

Mavmllldc»undnfﬂn'\ Rytyns Entarprises, Inc 372 Md. 514 [2002)
814 A 20 580
20 nCdy of Gatreratany v. Monigomery County. 279 Md. 504, 311-13, 318 A 20 559, 51293 {1674}, we peinwe oul Tat:

21

2

23

Tha lepistatve hestory of Chapler 118 lends suppor 1o the view thal the Genaes) Assembly irtended 1ha SLLAE 0 APl
o municipsleies tvoughout tha Site. Chaater 118 wat Iru introducad a3 Houss Bl B3 st the 1871 sesuon of tha
Genera! Assambly. Aftor paxsing tha House, o wis reud for th Aral bme in the Senats and relensd 10 e Commitlies
an Judichd Proceedings. Thioughoul this sige. 1 bifs 1l provided in part (Joumal of Froceedings of the Senate
o Maryland, Ragular Saasion 1971, p. 148);

" o provids that 3 muniapal covporetion having planning and zonmg suthcrly shall Basuma
ORCRISVG JUrBACDON Cvi PIENNING And ToNiNg Wit BN Sk Maxed five yean sfior the ares
i nally annexsd by K over which Iy apuial Park ard Pranning Ci

had NECCHOn prct 10 U A 13300.~

Tre Gensle Judicial Procasdings Commeies, Roviver, dolited e feforencs in e ¥ 1o thae Manyland National
Capital Park inct Planning Commission. and re-winis tha g8 ¢ fcllows {Senate Joumnal, suprs p. 1227)

that anneung land may. for o penod of fve yoars folowing
annaxaton. place such land in & Fonng classficalion which pernis & lsnd use substantialy
difevent from the uas for auch land pacifed & the currerd and tuy sdapted masis plan of
pian of the county o agency hiring planning and IoMNg AitiLion dver such knd pror o ks
Snnoxaton ”

The Cavnrreties’ smendmant was adopisd, and the hill mas finafty snacted m that form. Senate Joumal, sugva, pp
1260-1261 1254, 1400, 1474-1475! Jawnal of Procwedengs of the House of Delegaies of Maryland, Regulsr Saasion
1971, pp. 1978, 29582147 This acion, m-wring tha tifs and dalsbng the releronce i aseas ‘cvar which tha Marytang
Natonal Capital Park and Planmng ission hag priar * tuggoits a by tha
Gonerid Assembly that AL XI-€ ol the Consiution required that the Act spply 10 3§ municipahues in the Sl Thiy
qulad-u inlnt, discosed by the e of Chaptar 118, conlma tha s¢tpe of the linpuage of the Act isetf. N1 Is “well
S#130q" thal “the Yie of an act ia relevant ko ascartainment of its nwent and purpose. " MTA v. Bac. Co Rivenos
Agin 26T kut. 687 635808, 208 A 2d 411 {F¥FIL
tnsum, ples of Y mnguag Anun 4Tl }uummo;cmunuw-unnr
Marytand 1971 th hegiory of v the h & Inication
Upan s homa nie powar of s municyabies subjact to ArL X1-E of the Marytand Consiution A such_ the suuiony
provisona o nol vinkaie Art, XL-E. et phata 0 orignal).
“Wa conswienily have held that Arliciss 204 snd 668 bo read oguther ” Mostneast 310 Md. a2 23, 578 A.2d & 968 11047),
Sew 8is0 Prnce Gaorge's Counly v, Mayer #nd City Couned of Lawrol, 262 0l 975 183-84, 217 A2d 262 268-G9
1357 1) has boon xaid thal Lhe provitiens of Articke Z3A and Articke 668 of te Maryiand Code 5 10 ba tead together
whan thw provisionn relate 1o the Same Subjert Mater. 40 a8pecislly 0 when & municpalty ones fos the firsd ime in
the course of snaxing Land “latng Sy of Aanagols v. Kremer 235 Md. 231 234, J00 A28 330 (1984011
™ Ting & jortt i the pressnt . Prince George's. Anne Asundel, Charies,
Fraderich, and Camcl The Maryiand Munopsl Leagus. MMHNMWPMNHMW
Commissaon s flod ami beioli The Court schnowladgas it pratiude for their collective effarts in a3sating in thess
detharstons.
Chagiar 118 wis 0aaciod il s smirgency law in snticipation of ous decmsian i Prince Geonge's Counly v
Moyor and C.ly Counca! of Lawrod 262 Md 171, 277 A2d 202 (19715 AR such, the My reliance by v Ditane upon
tha Feasonieg In Lauwre! i Suppart i intorpretabon of the current statute {Dissent, op, at 330-21, 541 is erron .
This recogniion i conistnt with the languags of A 668, § 1 00(h)Z) wiuth, &i we noled supra. piovides (hat 2
pasticular locsl govemmon! [anning document may be callad by diffsteni names, when H slates that = 'Plan’ includas
A gonersl plan, Master PN, compeahentil plan, OF COMMUNAY Dl Bd0RWE N M2ordancs with §4 301 through 3 05
o W Arncle

Mupor wnd Souncil of Ruchville v, Rylyss Enterpisas. bne 172 lad. $14 (3002}
#14 A 22 480
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¥ havvll Donad OUA N PROK CREE Tt e \Th, aphoil Yhare the record shows: thal the
romng action would nol have iaken placs but for the wowdd ba o

R PO DM CONOILIONA B kebdr ZO0NG will B Stiuch ddwn. Carie Mighland's, 122 Md. lMB-I-'l 158 A 2d w1 65486,
Tha resanning and holdieg of this opsnion with regarnd o the el CAM SNOUkl
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CHRIS RYER, DIRECTC
CITY of
B sceney |D BATLTIMORE
2h| riame & |8TH FLOOR, 417 EAST FAYE
& CITY COUNCIL BILL #19-0322 / REZONING - MEMO
| SUB'ECT] 1818 EAST PRATT STREET

T O DATE:

The Honorable President and March 8, 2019
Members of the City Council

City Hall, Room 400

100 North Holliday Street

At its regular meeting of March 7, 2019, the Planning Commission considered City Council Bill
#19-0322, for the purpose of changing the zoning for the property known as 1818 East Pratt Street from
the R-8 Zoning District to the C-1 Zoning District.

In its consideration of this Bill, the Planning Commission reviewed the attached staff report which
recommended disapproval of City Council Bitl #19-0322, heard additional testimony and adopted the
following resolution, eight members being present (six in favor, one opposed, and one abstention):

RESOLVED, That the Planning Commission does not concur with the
recommendation of its Departmental staff, and instead finds that there was a mistake in
assigning this property R-8 zoning at the time of the Comprehensive Rezoning of the
City in 2017, where the Mayor and City Council did not at that time take notice of the
existing commercial use of this property, and that this business had been in continucus
operation for an extensive period of time. Therefore, the Commission recommends that
City Council Bill #19-0322 be passed by the City Council.

If you have any questions, please contact Mr. Eric Tiso, Division Chief, Land Use and Urban Design
Division at 410-396-8358.

CR/ewt
Attachment

cc:  Mr. Pete Hammen, Chief Operating Offtcer
Mr. Jim Smith, Chief of Strategic Alliances
Ms. Karen Stokes, Mayor's Office
Mr. Colin Tarbert, Mayor's Office
Mr. Jeff Amoros, Mayor's Office
The Honorable Edward Reisinger, Council Rep. to Planning Commission
Mt. William H. Cole IV, BDC
Mr. Derek Baumgardner, BMZA
Mr. Geoffrey Veale, Zoning Administration
Ms. Sharon Daboin, DHCD
M. Tyrell Dixon, DCHD
Ms. Elena DiPietro, Law Dept.
Mr. Francis Bumszynski, PABC
Mr. Frank Murphy, DOT
Ms. Eboni Wimbush, DOT
Ms. Natawna Austin, Council Services
Mr. Ervin Bishop, Council Services
Mr. Melvin Kodenski, esq., for STT Inc.

28-1418-5017 10510-53
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Pressman v. City of Baltimore, 222 Md. 330 {1960)
160 A.2d 379

KeyCite Yellow Flag - Negative Treatment
Distinguished by City of Greenbelt v. Bresler, Md., December 7, 1967

222 Md. 330
Court of Appeals of Maryland.

Hyman A. PRESSMAN and Annabelle
K. Pressman, his wife, et al,

V.
CITY OF BALTIMORE et al.
No. 217.
April 2!‘,, 1960.
Synopsis
Action to have declared invalid several rezoning

ordinances. The Circuit Court of Baltimore, S. Ralph
Warnken, J., dismissed the bill, and complainants
appealed. The Court of Appeals, Brune, C. J., held that
where city council was not bound by recommendations
of Planning Commission, to which rezoning ordinance
was referred, and agreement between Commission and
proponents of ordinance was not referred to in ordinance,
and it did not appear that council relied on agreement in
passing ordinance, agreement, which imposed conditions
on proponents of ordinance but was beyond authority of
Commission, was not an agreement betwecn proponents
and city and did not affect validity of ordinance.

Appeal dismissed in part as moot; decree affirmed.

Attorneys and Law Firms

*333 **380 Robert C. Prem and H. Warren Buckler,
Jr., Baltimore (Hyman A. Pressman, Baltimore, on the
brief), for appellants.

William L. Marbury and John Martin Jones, Ir,
Baltimore {Piper & Marbury, Baltimore, on the brief), for
Assoc. Dry Goods Corp., Gorn Brothers, Inc., Hatton
Homes, Inc., Walter J. Crismer and Mary J. Crismer.

William W. Cahill, Jr. and Albert L. Sklar, Baltimore
(William J. Pittler, Sklar & Sullivan, Leonard Weinberg,
Weinberg & Green, Baltimore, on the bricf), for Food Fair
Properties, Inc.
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Francis X. Gallagher, Kenney & Gallagher, Baltimore, on
the brief for Associated Catholic Charities, Inc.

Harrison L. Winter, City Sol., James B. Murphy, Asst.
City Sol., Baltimore, on the brief for Mayor & City
Council of Baltimore and Robert G. Dietrich, Bldg.
Inspection Engineer.

Kenneth C. Proctor, Towson, on the brief for Gorn
Brothers, Inc.

Before BRUNE, C. J., and HENDERSON,
HAMMOND, PRESCOTT and HORNEY, JI.

Opinion
BRUNE, Chiefl Judge,

This is another shopping center case. It grows out of
the proposed establishment of a large regional shopping
center and an adjacent neighborhood shopping center.
The complainants, now appellants, brought this suit in
the Circuit Court of Baltimore City to have declared
invalid three ordinances of the Mayor and City Council of
Baltimore (the City) rezoning certain tracts of land in that
City from Residential to First Commercial use and for
injunctive relief to prevent their being carried into effect.
The respondents, now appellees, are the City, its Building
Inspection Engineer and parties interested as sellers or
purchasers of the properties involved or as prospective
lessees or occupants of structures to be erected thereon.
The complainants, some sixteen in number, are taxpayers
of the City and State and are or were *334 (with the
exception of one, who is a lessee) owners of property
located at varying distances from the subject properties.
At the conclusion of the trial, which extended over several
days, Judge Warnken delivered an oral opinion in which
he upheld the validity of the ordinances; and he later
signed a decree declaring them valid and dismissing the
bill. The complainants appeal.

The appellees have filed a motion to dismiss the appeal
on the ground that the case has become moot. They
contend that, among the appellants, only the four owners
of the property known as No. 4022 Brookhill Avenue, the
Komitzskys and the Pressmans, had standing to contest
the rezoning. Their standing was conceded because of the
proximity of their house and lot to the rezoned area, this
particular property being just across Reisterstown Road
from a part of the shopping center site. The owners of
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this lot sold it pending the appeal. Two of them say they
own other property about two blocks farther away. The
appellees did not challenge below the standing of any of
the complainants to maintain this suit, though one of them
appears to have owned a property over a mile away. Some
others hold property within about onc to four blocks
of the highway opposite the site in question. Because of
the absence of any objection below to their right to sue,
there has been no determination as to any special damages
which they, or any of them, might suffer, which would
enable them to maintain this suit in equity **381 to
redress what they allege to be a public wrong.

Though the evidence is scanly to show any special
damages (cf. Loughborough Development Corp. v.
Rivermass, 213 Md. 239, 131 A.2d 461), we think that
the appellees’ objection as to the interest of most of the
opposing parties, made as it is for the first time in this
Court, comes too late to warrant a dismissal of the appeal
as to them. (It does not raise any question of jurisdiction
to hear and determine the case.) See Maryland Rules,
Rule 885; Miller, Equity Procedure, Sec. 76. Cf. Close
v. Southern Md. Agricultural Ass'n, 134 Md. 629, 108
A. 209. And see Bauernschmidt v. Standard Oil Co.. 153
Md. 647, 139 A. 531; Weinberg v. Kracke, 189 Md. 275,
55 A.2d 797, *335 Crozier v. County Comrs. of Prince
George's County, 202 Md. 501,97 A.2d 296, 37 A.L.R.2d
[137; Loughborough Development Corp. v. Rivermass,
supra; City of Baltimore v. N. A. A. C. P., 221 Md. 329,
157 A.2d 433; all dealing with standing to sue in equity to
redress public wrongs, all but the first of which are directly
concerned with zoning malters.

As to two of the complainants, the Komitzskys, it does
not appear that they have any further interest in the case
since the sale of No. 4022 Brookhill Avenue. The appeal
will, therefore, be dismissed as to them. Cf. Windsor Hills
Improvement Ass'n v. Mayor & C. C. of Baltimore, 195
Md. 383, 73 A.2d 531. See Alleghany Corporation v.
Aldebaran Corporation, 173 Md. 472, 196 A. 418 (case
moot because of action after appeal),

The proposed regional shopping center is iniended to
occupy an arca (referred to as Tract One) consisting
of about 61 acres. It is dealt with by two of the three
ordinances here under attack, Nos. 1929 and 1930.
Tract One has a frontage of about 1800 feet on the
west side of Reisterstown Road and of about 1400 fect

on the north side of Patterson Avenue,' Reisterstown
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Road is a principal four-lane highway, about 80 feet
wide, leading from the northwestern suburban arca
into the City of Baltimore. The subject properties are
near the northwestern corner of the city. The proposed
neighborhood shopping center (Tract Two). dealt with by
Ordinance No. 1931, adjoins Tract One to the north, and
has a frontage of about 700 feet on Reisterstown Road

and a depth of about 570 feet. 2

Tract One is owned in part by The Selon Psychiatric
Institute, *336 which owns and operates a mental
institution on the south side of Patterson Avenue, and
in part by Associated Catholic Charities, Inc., both of
which are appellees. The laiter owns and operales an
infant asylum on adjoining land which it owns lying in
the relatively narrow strip between Tracts One and Two
to the east, Patterson Avenue to the south and the tracts
of the Wesiern Maryland Railway to the wesl. There are
some plans under which the use of this asylum may be
discontinued. The railway line runs nearly parallel with
Reisterstown Road, and a strip along it 200 feet wide is
zoned Second Commercial. Land between Tracts One and
Two and this strip along the railroad is zoned Residential.
Food Fair Properties, Inc. (Food Fair), one of the
appellees, proposes to develop the regional shopping
center covered by Ordinance No. 1930. Associated Dry
Goods Corporation (trading locally as Stewart & Co.
and referred to **382 below as ‘Stewart'’s’), another
appeltee, proposes to build a warehouse in the northwest
corner of Tract One (covered by Ordinance No. 1929) and
to operate a department store in the regional shopping
center. May Department Stores Company proposes (o
operate another department store in that center. It had
participated in the case on the basis of that interest, though
it has not been formally made a party.

Tract Two is owned by Gorn Bros., Inc., another
appellee, and by others, who have also participated in the
case, though they have not formally been made parties.
The owners of Tract Two propose to develop it as a
neighborhood shopping center,

Along the entire frontage of the subject properties on
Reisterstown Road (including the filling station) the
zoning classificalion prior to the passage of the contested
ordinances was First Commercial for a depth of 150 feet.
The same classification prevailed and continues to prevail
for a like depth on the east side of Reisterstown Road
opposite Tract One; and, with the exception of one block
{on both sides of Brookhill Avenue, where residences have
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been buift in a Commercial area), the land is used mainly
for commercial purposes, with a few vacant lots.

*337 Opposite Tract Two, the area to the east of
Reisterstown Road is zoned Residential and is so used.

South of Patterson Avenue, land along each side of
Reisterstown Road is zoned First Commercial for a depth
of at least 150 feet on each side for a distance of some two
and a half miles. For perhaps a total of a mile and a half of
this distance (broken into two parts) the First Commercial
zone fronting on the west side of Reisterstown Road
backs directly on a Second Commercial zone extending
to (and across) the railway line. Immediately to the
south of Patterson Avenue (across from Tract One) is
an area zoned Residential, roughly 1200 by 1500 feet,
extending about four blocks southward and lying between
the Second Commercial strip along the railroad and the
First Commercial strip along Reisterstown Road.

To the north (actually northwest of the subject properties
there is a small area in the City of Baltimore which is
zoned Residential. The western boundary of the City is
only about 300 feet from Tract Two at its nearest point.
It is about 600 leet to that boundary along Reisterstown
Road; and just inside the line there is another bit of First
Commercial zoning on each side of that highway. Between
that area and a point opposite the gasoline station at the
south end of Tract Two, land to the east of Reisterstown
Road is zoned Residential. All of the appellants reside on
or own {or owned) property east of Reisterstown Road-
one ol them fully a mile away from the subject property.

The basic Baltimore Zoning Ordinance was adopted
in 1931. It included a considerable amount of First
Commercial strip zoning along major traffic arteries,
including Reisterstown Road. This pattern has continued,
though the expert testimony in this case makes it clear that
such strip zoning is no longer considered good zoning. The
actual development in the neighborhood of the subject
properties, as shown in this case, seems to confirm present
expert views. As a matter of history, zoning has preceded
planning in Baltimore, and no land use master plan for
the City has yet been promulgated. In these circumstances,
the zoning map, as originally adopted and as from time to
time amended, has had to do double duty by serving not
only as a zoning map, bul also as a ‘comprehensive *338

plan.’ 3 In the trial court the appellants pressed objections
to the ordinances in question on the ground that they were
invalid because of the absence of a comprehensive land
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use plan, but they have expressly determined not to press
such an **383 objection on appeal and have thereby
abandoned it. On the general subject of what constitutes

a ‘comprehensive plan’, see Haar,* ‘In Accorance with a
Comprehensive Plan,” 68 Harvard L.Rev. 1154; County
Com'rs of Anne Arundel County v. Ward, 186 Md. 330,
46 A.2d 684, 165 A.L.R. 816; Huff v. Board of Zoning
Appeals, 214 Md. 48, 133 A.2d 83; Hewitt v. County
Com'rs of Baltimore County, 220 Md. 48, 151 A.2d 144
Trustees of McDonogh Educational Fund and Institute
v. Baltimore County, 221 Md. 550, 158 A.2d 637. The
appellants likewise expressly disclaim any contention in
this Court based upon possible increase in traffic.

The appellants press three other contentions: first, that
Ordinances Nos. 1929 and 1930 are invalid because based
upon a contract between their sponsors and the City;
second, that all three ordinances are invalid because there
has been no showing of error in the original zoning
plan or of such change in conditions as would warrant
a departure from it; and third, in substance, that the
ordinances constitute spot zoning passed for the benefit
of their sponsors, without reference to a comprehensive
zoning plan or the general welfare. We shall not take these
questions up in the order stated, but will consider first the
questions of original error or change, next the question of
spot zoning, and finally the appellants' major contention
relating to contract, the facts as to which will be stated
when we reach that contention.

This case illustrates, as do a number of others coming
to this Court, that shopping centers were not thought
of when zoning regulations were first adopted for a
number of the subdivisions of this State. There is no
serious controversy in this case over the proposition that
commercial strip zoning, such as that along Reisterstown
Road, has proved undesirable under *339 present
day conditions. The shopping and motoring habits of
people are quite different today from what they were
in 1931. Popular desire or need for large shopping
areas and the necessity of adequate off-street parking
facilities in connection therewith now seem to be generally
recognized. However desirable commercial strip zoning
along arterial highways may have appeared in 1931,
there 1s ample evidence in this case to support the view
that it has not stood the test of time and experience.
Whether this should be regarded as an error in original
zoning or the result of changed conditions may be a
malter of a choice of words or of approach. In cither
event, a contention that the action of the legislative
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body in rezoning these properties is devoid of support,
simply cannot be sustained. That the rezoning of this
one particular area would not correct a more or less
citywide error or maladjustment seems of no significance,
A correclion in parl seems prelerable to none; and o
defer any correction anywhere in the City until a complete
correction of all errors or maladjustments of the same kind
is made seems completely impractical as a matter both of
expense and ol dislocation of business, and we know of no
rule of law which would require it. It was the appellants’
burden on this phase of the case to show lack of error in
original zoning and the absence of change in conditions
so as to upset the presumption in favor of the validity of
the legislative action. No extensive citation of authorities
on this point would seem useful. See, among other cases:
Eckes v. Board of Zoning Appeals, 209 Md. 432, 121 A.2d
249; Muhly v. County Council for Montgomery County,
218 Md. 543, 147 A.2d 735; Fallon v, City of Baltimore,
219 Md. 110, 148 A.2d 709.

We also find the appellants' contention that the rezoning
1s invalid spot zoning because it is solely for the benefit
of the proponents and hence is not in accordance with
a comprehensive zoning plan or the general welfare, is
not sustainable. Doubtless the proponents deemed it to
their **384 advantage to seek and obtain the rezoning,
and it may very well be. Certainly, they would be unlikely
to venture the large amounts of money required for the
established of shopping centers unless they so believed.
However, the very basis of their beliefl is study *340 and
research to salisfy themselves that a public demand for the
shopping facilities which they propose io offer exists in the
arca in question. On the record before us we could not say
that the Chancellor was in error in finding that the City
Council's action in rezoning these praperties was neither
arbitrary nor discriminatory in favor of the proponents-
in other words, that this is not a case of invalid spot
zoning. Quite to the contrary, there is substantial evidence
to show that the rezoning will be benelicial Lo the public
and to the neighborhood and will not depress values of
nearby properties. See Eckes v. Board of Zoning Appeals,
supra; Temmink v. Board of Zonning Appeals, 205 Md.
489, 109 A.2d 85; Loughborough Development Corp. v.
Rivermass, supra, 213 Md. at page 242, 131 A.2d at page
463. The absence of a general land use plan does not mean
that no change in zoning can be made because it cannot
be in accordance with a comprehensive plan, as that term
has been applied by this Court practically, and almost
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necessarily, where, as in Baltimore, zoning has run ahead
of planning.

There is here, we may add, no radical departure from
whal has gone before. True, commercial development has
not actually spilled over into an arca zoned residential
in the area with which we are now concerned; but that
signifies little more in this case than that the zoning
ordinance has been regarded and adhered to rather than
violated. If that fact were enough to prevent revision,
zoning would indeed be static. It cannot be so. Muhly
v. County Council for Montgomery County, supra, 218
Md. at page 547, 147 A.2d at page 737. Here there is
already a 150-foot strip along the main highway which
has been zoned since 193! as Commercial. These lots
are deepened-in the case of Tract One very materially,
in the case of Tract Two not so much. Stores could be
built in the previously existing 150-foot strip; but if this
were done, no room, or no adequate room, would be
left for parking. The proposed arrangement would move
the stores back from the highway and away from the
objecting neighbors and would lurnish a large parking
space, It would almost certainly be a far more pleasing
development than an extension of the existing type of
commercial strip development along this road in the
general neighborhood.

The appellants place their chief emphasis on the
contention *341 that Ordinances Nos. 1929 and 1930 are
invalid because of an agreement (the Agreement) entered
into between the City of Ballimore, acting through its
Planning Commission (the Commission) and Food Fair
and Stewart’s, to which the sellers of Tract One are, in
accordance with a stipulation, to be regarded as parties for
purposes of this case.

When a rezoning ordinance is introduced in the City
Council, it is referred for a report to the Board ol
Municipal and Zoning Appeals and to the Planning
Commission (Codc (1957), Art. 66B, Sec. 5. See also
Baltimore City Charter, Sec. 121.) Such an ordinance is
also referred to the Department of Traffic and Transil
The City Council is not bound by the reports or
recommendations of any of these departments or agencies.
Baylis v. City of Baltimore, 219 Md. 164, 168, 148 A.2d
429, All of the ordinances here involved were in fact
approved by all of these authorities. Two of them, which
became Nos. 1929 and 1930, dealing with Tract One were
approved by the Planning Commission on condition that
Food Fair and Stewart's enter into an agreement with
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the City relating thereto. The Commission's approvals
of the original ordinances, which had been introduced
in October, 1958, were given on November 13, 1958. Iis
report to the Council dealing with what became, **385
when enacted, Ordinance No. 1929, referred to its report
on what became No. 1930. The report relating to the
latter was the major report. Each report quotes an excerpt
from the minutes of the meeting of the Commission at
which these ordinances were approved setting forth the
terms to be contained in the Agreement. The Agreement
itself recites that its execution was a condition to the
approval of the Commission. A member of the City
Council is an ex ¢fficio member of the Commission. So
is the Mayor (Baltimore City Charter, Sec. 102). The
Agreement purported to be between the Mayor and City
Council of Baltimore (which is the full corporation title
of the City), Food Fair and Stewart's. It was approved as
to form and legal sufficiency by the Acting City Solicitor
and an Assistant City Solicitor on November 14, 1958, It
is dated November 17, 1958.

These Ordinances (as well as No. 1931) were passed in
*342 April, 1959 and were approved by the Mayor on
April 27, 1959, None of them makes any reference to the
Agreement. We think it reasonable to suppose that its
purport was known to the City Council.

The Baylis case, above cited, which is the principal
foundation of the appellants' argument on this aspect of
the case was decided by this Court on February 18, 1959,
It reversed a decree of the Circuit Court of Baltimore City.
The appeal therein was pending in this Court when the
Agreement was entered into, and the decision of that case
preceded the passage of the ordinances here attacked by
about two months; and we think that it may safely be
assumed that the City Council was also aware of the Baylis
decision.

The resolution of the Commission adopted on November
13, 1958, relating to the Agreement was, in substance, as
follows:

‘That this Commission's action of
approval is based upon an agreement
being entered into between the
transferees of the present record
owners and the * * * City * * *
providing that in consideration of the
Planning Commission's approval of
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the rezoning to First Commercial of
the property described in Ordinances
numbered [1929 and 1930] for the
purposes of building a regional
shopping center, as generally proposed
in the plans submitted, if it is
subsequently determined that this
project cannot be carried out as
substantially proposed and in that
event the City takes action to repeal
the rezoning ordinance to the end that
the property will revert to its present
existing uses, the transferees will not
interpose objections to the passape
of the repeal ordinance, and that the
agreement further [provide that] the
transferees * * * agree: To lay out
and develop the * * * property as a
planned shopping center in accordance
with plans approved by the * * *
Commission * * *’

The Agreement embodied the terms stated in the above
resolution. It further provided that upon substantial
performance *343 by Food Fair or Stewart's (or both
of them) of the provisions of the ordinances relating to
the respective properties upon which they proposed to
build, the Agreement should become null and void as to
the respective properties, and thal the Agreement should
bind and should inure to the benefit of the parties, their
successors and assigns.

The ordinances themselves make no reference whatever
to the Agreement. Apart from whatever inference may be
drawn from the City Council's knowledge of the existence
or purport of the Agreement, there is nothing to show that
the City Council was actually influenced in passing the
ordinances by the existence of the Agreement. It might,
perhaps, as readily be inferred that, with knowledge of
the Baylis case, the City Council deliberately decided
to place no reliance on the Agreement. Whatever the
reasons for the Council's **386 omission of reference
to the Apreement may have been, it is clear that in this
case, unlike Baylis; Rose v. Paape, 221 Md. 369, 157
A.2d 618; and Carole Highlands Citizens Assn. v. Prince
Georges County, 222 Md. 44, 158 A.2d 663, the legislative
body has not itself sought to impose conditions and has
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cerlainly not stated that its own action is dependent upon
compliance with any conditions.

In the instant case, the conditions sought to be imposed
by the Planning Commission are, in brief, merely thal the
sponsor of the large shopping center and the prospective
builder of the warchouse or service building should go
ahead with the proposals which they had submitted
and that their plans should be subject to approval by
the Commission, and that if the sponsor and builder
should fail to go ahead as proposed, they would not
oppose the repeal of the rezoning ordinances and the
restoration of the previous residential rezoning, if the City
Council should sce fit to take such action. No matter how
moderate, reasonable or cven desirable these conditions
may be, we find no authorily for their imposition by
the Planning Commission. The State Enabling Act (Code
(1957), Art, 66B, Scc. 7(g) (4)) authorizes a zoning
board (except in two countics) to ‘approve buildings,
and uses limited as to location under such rules and
regulations as may be provided by ordinance of the local
legislative body,” but no such authorization *344 cxtends
to the Planning Commission, nor does the Baltimore
City Zoning Ordinance undertake to confer power to
impose such conditions in a case like the present upon

the Planning Commission, even if il could do so.> CT.
Kublitsky v. Zimnoch, 196 Md. 504, 507, 77 A.2d 14,

We thus have a sitvation in which the City Council
was nol bound by the recommendations of the Planning
Commission, in which that Commission sought to impose
conditions that it was not authorized to exact and that
are therefore invalid, and in which the Council did not
undertake or attempt to incorporate the invalid conditions
in its rezoning ordinances and did not even refer to them.

Footnotes

A purporied grant of rezoning might be invalid because
actually based upon conditions destructive of uniformity
of zoning, even though the rezoning ordinance itself made
no express reference to such conditions, as in Houston
Petroleum Co. v. Automotive Products Credit Ass'n, 11
N.1.Super. 357, 78 A.2d 310, affirmed 9 N.J. 122,87 A.2d
319. That, we think, is not shown here. On the contrary,
in the circumstances of the present case, it would, in our
Jjudgment, be *345 merely speculaiive to impute to the
legislative body an intention to impose conditions or to
make them the basis of its action in rezoning the property.

The disruption of uniformity of zoning, which is a major
vice of rezoning upon **387 conditions (Baylis v. City
of Baltimore, supra), has already been dealt with in our
consideration of spot zoning. So has the question whether
or not the rezoning is in the interest of the sponsors of
the project rather than of the public. The existence of the
invalid Agreement under which the Commission sought to
impose conditions does not alter our view as to cither.

We find none of the objections of the appellants well
taken, and that two of the appellants have no present
interest in the case. Accordingly, the appeal of the latter
will be dismissed and decree will be affirmed as to the other
appellants.

Appeal of Abraham and Dora Komitzsky dismissed as
moot; decree otherwise affirmed; the appellants to pay the
costs.

All Citations

222 Md. 330, 160 A.2d 379

1

Reisterstown Road actually runs northwest-southeast along the subject properties, and Patterson Avenue meels it
approximately at a right angle at the eastern corner of Tracl One. For convenience and simplicity we shall treat
Reisterstown Road as if it ran north and south and Patterson Avenue as if it ran east and west.

2 A map filed as an exhibit indicates that one cormner of this area now occupied by a gasoline station on a lot fronting about
175 feet on Reisterstown Road and about 150 feet deep, which adjoins Tract One, is not affected by the rezoning under
aftack. It also shows a street which separates one part of Tract Two adjoining Tract One from the balance of Tract Two.

3 A master plan long in contemplation and long in course of preparaticn is reported to be nearing completion.

4 Professor Haar testified as an expert witness for the appellees in this case.

5

In Reus v. City of Baltimore, 220 Md. 566, 155 A.2d 513, an ordinance permitted the establishment of a parking area
in a Residential and Office Use district. This ordinance was introduced, referred and enacted in compliance with the
express terms of Sec. 17 of the general Zoning Ordinance (Baltimore City Code (1950), Art. 40, as amended in 1953).
That Section permitted the enactment of such an ordinance when such use would benefit the health, safety or general
welfare of the community. It required, infer alia, that any such ordinance be referred to the Planning Commission. That
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Commission recommended the approval of the ordinance in question subject to conditions as to screening, which were
incorporated in the ordinance as enacted. Under Section 17 such conditions might be imposed as the Mayor & City
Council might determine. American Oil Co. v. Miller, 204 Md. 32, 102 A.2d 727, and Baylis were distinguished on the
ground that under Section 17 of the general ordinance, the validity of which was not coniested, the use in question was
permissible in a district of the classification there involved and, hence, that no question of rezoning or reclassification
was presented. There would seem to be some similarity between the situation in Reus and that presented in the case of
a special exception. Cf. Huff v. Board of Zoning Appeals, 214 Md. 48, 62, 133 A.2d 83, 91.
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ART. 32,§ 1-303 BALTIMORE CITY CODE

primarily by flyers, websites, e-blasts, and social media and customarily selling general
admission tickets at the door.

(3) Inclusions.

“Banquet hall” includes an establishment that provides live entertainment as an
accessory to the use described in paragraph (1) of this subsection.

(4) Exclusions.
“Banquet hall” does not include any restaurant or tavern.
(d) Basement.

“Basement” means that portion of a building that has its floor subgrade (below ground level)
on all sides.

{e) Bay window.
“Bay window™ means a window that:
(1) projects outward from a building;
(2) begins at least 2 feet above the ground; and
(3) has no structural support to the ground.
(f) Bed and breakfast.
“Bed and breakfast” means an owner-occupied, single-family dwelling that:
(1) is used primarily as a the owner’s personal home; but

(2) also, while the owner is in residence, provides lodging in 3 or fewer guest rooms
to members of the general public who have primary residences elsewhere.

(g) Billboard.
“Billboard” means any sign that directs attention to a business or commodity that is:
(i) sold or offered somewhere other than on the property on which the sign is located; or
(ii) sold or offered on that property only incidentally, if at all.
(h) Blockface.

“Blockface” means all of 1 side of a given street between 2 consecutive intersecting streets.
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ZONING ART.32,§1-313

(0) Stadium.
(1) In general.

“Stadium™ means a structure with tiers of seats rising around a field or court, intended
to be used:

(i) primarily for the viewing of athletic events; and

(11) sccondarily, for entertainment and other public gathering purposes,
such as conventions, circuses, or concerts.

(2) Inclusions.

“Stadium” includes the following accessory uses designed and intended primarily for
patrons of the facility:

(i) a gift or souvenir shop; and
(11) a restaurant or refreshment stands.
{p) Stacking space.

“Stacking space” means a space specifically designated as a waiting area for vehicles patronizing
a drive-through establishment.

(q) Stormwater.

“Stormwater” means the water running off the surface of a drainage area during and immediately
following rain or as a result of other precipitation.

(r) Story.
“Story” means that portion of a building, other than a basement, that is:

(1) included between the surface of any floor and the surface of the floor next above
it; or

(2) if there is no floor above it, then the space between the floor and the ceiling next
above it.

(s) Street.

“Street” means any street, boulevard, road, highway, alley, lane, sidewalk, footway, or other
way that is owned by the city or habitually used by the public.

() Structural alteration.

“Structural alteration” means:
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ART. 32, § 17-501 BALTIMORE CITY CODE

SUBTITLE §
AREAS OF SPECIAL SIGNAGE CONTROL

§ 17-501. Purpose.

The City recognizes that certain commercial areas present a unique character that could be enhanced
with the application of sign standards that depart from the requirements of this title. In these
circumstances, these standards would be considered supportive of the commercial area. Under this
subtitle, the Planning Commission may recommend and the City Council may approve the
designation of an area that meets certain criteria as an Area of Special Signage. The Planning
Commission may then approve a specific Signage Plan for that Area of Special Signage Control.

(Ord.18-216.)
§ 17-502. Applicability.
(a) Districts.

(1) An Area of Special Signage Control may be applied for in the C-1, C-1-E, C-1-VC, C-2, C-3,
C-4, C-5, I-MU, OR, or TOD Zoning Districts.

(2) The entire PC Zoning District, as mapped on the adopted Zoning Map, as of June 53, 2017, is
designated an Area of Special Signage Control, unless the boundaries of the Area of Special
Signage Control are otherwise amended per § 17-505.

(b) Size of Area.

(1) An Area of Special Signage Control must include multiple properties and cover an area that
has at least 600 linear feet of street frontage.

(2) The block faces may either be located directly across the street from each other or adjacent to
each other along the street.

(3) The block faces may be in any 1 or combination of the zoning districts identified in
subsection (a) of this section.
(Ord.18-216.)
§ 17-503. Application process.
(a) Application by Ordinance.
Approval of an Application for an Area of Special Sign Control requires approval by ordinance,
in accordance with the applicable procedures of Title 5, Subtitle 5 {“Legislative

Authorizations”} of this Code, except that §§ 5-506(a)(2)} and 5-508 do not apply.
(b) Process.

(1) If an area is located in a zoning district listed in § 17-502(a)(1) of this subtitle and meets the
requirements of this subtitle, a proposed Ordinance can be introduced to designate that area
as an Area of Special Sign Control.
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ZONING ART. 32, § 12-505
§ 12-505. Minimum size of district.

An Educational Campus District must encompass at least the smaller of the following:

(1) 2 acres of land; or

(2) the entire city block on which it is situated.
(Ord. 17-015)

08/28/17 217-



City of Baltimore City Council

City Hall, Room 408
100 North Holliday Street
Baltimore, Maryland

Meeting Minutes - Final 21202

Land Use and Transportation Committee

Wednesday, July 10, 2019 1:10PM Du Burns Council Chamber, 4th floor, City Hall

19-0356
Rescheduled from 6/12/19

CALL TO ORDER
INTRODUCTIONS

ATTENDANCE

Present G- Member Edward Reisinger, Member Sharon Green Middleton, Member Mary Pal
Clarke, Member Eric T. Costello, Member Ryan Dorsey, and Member Robert
Stokes Sr

Absent 1- Member Leon F. Pinkett 11l

ITEMS SCHEDULED FOR PUBLIC HEARING

19-0358 Zoning Map Amendment - 123 South Chester Street
For the purpose of amending the Zoning District Map for the R-8 zoned property
known as 123 South Chester Street (Block 1748, Lot 041), as outlined in red on the
accompanying plat, to apply a Rowhouse Mixed-Use Overlay District (R-MU)
designation; and providing for a special effective date.

Sponsors: Zeke Cohen

A motion was made by Member Costello, seconded by Member Dorsey, that the
bill be recommended favorably. The motion carried by the following vote;

Yes: 5- Member Reisinger, Member Middleton, Member Costello, Member Dorsey, and
Member Stokes Sr.

Abstain, COl: 1- Member Clarke

Absent: 1- Member Pinkett (Il

ADJOURNMENT

City of Baltimore Page 1 Printed on 7/11/2019






CITY OF BALTIMORE

TAURT YOUNG, M

HEARING NOTES

Bill: 19-0356

Zoning Map Amendment - 123 South Chester Street

Committee: Land Use
Chaired By: Councilmember Edward Reisinger

Hearing Date: July 10, 2019
Time (Beginning): 1:20 PM

Time (Ending): 1:35 PM
Location: Clarence "Du" Burns Chamber
Total Attendance: ~20

Committee Members in Attendance:
Reisinger, Edward - Chairman
Middieton, Sharon - Vice Chair
Clarke, Mary Pat

Costello, Eric

Dorsey, Ryan

Stokes, Robert

Bill SYnopsis in the fIle? ...u..eerreeesreesiesesssssssssasessssassssassssessssessssssssssassass yes [ Ino [In/a
Attendance sheet in the file? ...iieiiiseesissesessonsens yes LClne [n/a
Agency reports read? ..., T O O P X O OO yes [1no [In/a
Hearing televised or audio-digitally recorded?.......... e —— yes D no D n/a
Certification of advertising/posting notices in the file?......cocevvrevrererrasanes X yes no [ |n/a
Evidence of notification to property owners? ..o yes [ Jno [Jn/a
Final vote taken at this hearing? ..., X yes [Jno [Insa
Motioned by:..ccccvviiiniiiiiiiiiriiiiiiiiiiiiiiiiiiiiers it s s e Councilmember Costello
Seconded by:...ccociiiiiinriverienineneiininiiierecerneen, . | Councilmember Dorsey
FINAl VOTE! couveriicrnrienisnsssessrnssasssnssssssassssnsssessnsssesstssessarssassssnssssonsassassasssassanes Favorable

LUHN 19-0356
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CITY OF BALTIMORE
CITY COUNCIL HEARING ATTENDANCE RECORD

Committee: Land Use and Transportation Chairperson: Edward Reisinger

Date: July 10, 2019 | Time: 1:10 p.m. Place: Clarence "Du" Burns Chambers
Subject: Ordinance - Zoning Map Amendment - 123 South Chester Street CC Bill Number: 19-0356
e
PLEASE PRINT posmonox | (AREYOL
THIS BILL? INTHE CITY
Tl
I1F YOU WANT TO TESTIFY PLEASE CHECK HERE ' =5 E
- z
m g .n..m 2 o
FIRST NAME LAST NAME ST.# | ADDRESS/ORGANIZATION NAME Zip EMAIL ADDRESS e 2 < = z
John Doe 100 North Charles Street 21202 Johndoenbmore@yahoo.com ./_‘ L A L L
«
DQM‘TJ C.:\S’bv rAAY S G\T\,\N«.\. Mﬁ.b.-ﬂs 21261 _FL??.Q\D ﬂ%m«\.«b&\ﬂ??m\_.n&/ | — —t
S e =

(*) NOTE: IF YOU ARE COMPENSATED OR INCUR EXPENSES IN CONNECTION WITH THIS BILL, YOU MAY BE REQUIRED BY LAW TO REGISTER WITH THE CITY ETHICS
BOARD. REGISTRATION IS A SIMPLE PROCESS. FOR INFORMATION AND FORMS, CALL OR WRITE: BALTIMORE CITY BOARD OF ETHICS, C/O DEPARTMENT OF
LEGISLATIVE REFERENCE, 626 CITY HALL, BALTIMORE, MD 21202. TEL: 410-396-4730: FAX: 410-396-8483.
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Major Speakers

(This is not an attendance record.)

¢ Mr. Eric Tiso, Department of Planning

e Mr. Liam Davis, Department of Transportation

e Ms. Livhu Ndou, Board of Municipal Zoning Appeals

o Ms. Hilary Ruley, Department of Law

* Ms. Bob Pipik, Department of Housing and Community Development
* Mr. Justin Williams, representative, Chester Street Properties, LLC

]

Major Issues Discussed

. Councilmember Reisinger introduced commitiee members and read the bill’s title, purpose and public

notice certification report. He also stated that the committee had received a letter of support from
Beth Braun, President of the Butchers Hill Association.

Councilmember Cohen explained the purpose of the bill. He indicated that the restaurant wanted
outside seating at the restaurant. Neighbors and the Butcher Hill Association support the request.

Mr. Eric Tiso testified that the Planning Commission recommended a favorable report for passage of
the bill. The Planning Commission adopted findings of fact in the form of Memorandum dated
April 18,2019 and presented by Justin Williams, representatives for the applicant. The Planning
Department’s staff report recommended disapproval of the bill.

Ms. Livhu Ndou testified that the Board of Municipal Zoning Appeal recommends an unfavorable
report for the bill.

. Mr. Liam Davis testified that the Department of Transportation has no objection to passage of the

bill.

Ms. Hilary Ruley testified that the Law Department can approve the bill if all of the standings are
found.

Mr. Bob Pipik testified that the Department of Housing and Community Development has no

objection to the bill.

Mr. Justin Williams, representative for the owner, presented handouts to the committee which

included a letters of support from Buichers Hill Association and neighbors and a memorandum from

Mr. Justin Williams (Rosenberg, Martin, Greenberg) dated July 10, 2019 with information and

findings in support of the map amendment.

Mr. Williams indicated that population in the area has declined since the last rezoning. The Board
of Municipal Zoning Appeals approved use of the property as a neighborhood commercial
establishment, but outdoor seating was not allowed. Mr. Williams also explained the rationale the
Planning Commission used in defining the term “50% of its blockface.” (see page 3 of
memorandum), which was one of the requirements that could be used for obtaining an R-MU Zoning
District designation.

LUHN 19-0356
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Mr. Williams explained that the Planning Commission adopted findings of fact via a memorandum,
which was dated April 18, 2019 and presented by Justin Williams (Rosenberg Martin Greenberg) on
behalf of the applicant.

9. Councilmember Clarke asked questions about use of the property.

10. The committee voted to approve the findings of fact.

11. The committee voted to recommend the bill favorable.

11. The hearing was adjourned.

Further Study

Was further study requested? ] Yes No
If yes, describe.

Committee Vote:
Reisinger, Edward, Chairman ..ccueeeeesersesessscorsssssrsontossnsssssssssrssassssnssssnsssnssans Yea
Middleton, Sharon, VIice Chail..eeceieecsieecisrasiessassisensssssasssssassssenssssnasssssassse Yea
Clarke, Mary Pat...iiminimimiiiiiiimsiiiismss e o Abstain
COSElL0, ETIC .ooviivriirvirrvirieninisiresinreeirieesessnsssesnessesnenssssesssseesssnsassersassensens Yea
DOrsey, RYAN wuuvsiivesssnsisssisessisersisesssssonsassasassnssssnsnassessasssasasssssssssnsssssnassensanses Yea
PINKEt, LEOM .ttt s e ra e e ss e e carareesesssbeascessnraneeas Absent
StOKES, RO uriierccersietererssrenseriorssnrnessorsssrsessorassssssarssssssssnssssrssnsesasssssnsases Yea
Jennifer L. Coates, Committee Staff C/ Date: July 10, 2019

cc: Bill File
OCS Chrono File
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H H City Council
Clty Of Baltlmore City Hall, Room 408

100 North Holliday Street
Baltimore, Maryland

Meeting Agenda - Final 21202

Land Use and Transportation Committee

Wednesday, July 10, 2019 1:10 PM Du Burns Council Chambar, 4th floor, City Hall

19-0356
Rescheduled from 6/12/19

CALL TO ORDER
INTRODUCTIONS
ATTENDANCE

ITEMS SCHEDULED FOR PUBLIC HEARING

19-0356 Zoning Map Amendment - 123 South Chester Street
For the purpose of amending the Zoning District Map for the R-8 zoned property
known as 123 South Chester Street (Block 1748, Lot 041), as outlined in red on the
accompanying plat, to apply a Rowhouse Mixed-Use Overlay District (R-MU)
designation; and providing for a special effective date.

Sponsors: Zeke Cohen

ADJOURNMENT
THIS MEETING IS OPEN TO THE PUBLIC

City of Baltimore Page 1 Printed on 8/12/2019






BALTIMORE CITY COUNCIL
LAND USE AND TRANSPORTATION COMMITTEE

Mission Statement

On behalf of the Citizens of Baltimore City, the mission of the Land Use and
Transportation Committee is to review and support responsible development
and zoning initiatives to ensure compatibility with the aim of improving the
quality of life far the diverse population of Baltimore City.

The Honorable Edward Reisinger
Chairperson

PUBLIC HEARING

Wednesday, luly 10, 2019
1:10 PM

City Council Bill # 19-0356

Zoning Map Amendment - 123 South Chester Street
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CITY OF BALTIMORE

NTERNAKRD C JACKR” YUUNG, M

BILL SYNOPSIS

Committee: Land Use and Transportation

Bill 19-0356

Zoning Map Amendment - 123 South Chester Street

Sponsor: Councilmember Cohen
Introduced: March 18, 2019

Purpase:

For the purpose of amending the Zoning District Map for the R-8 zoned property known
as 123 South Chester Street (Block 1748, Lot 041), as outlined in red on the
accompanying plat, to apply a Rowhouse Mixed-Use Overlay District (R-MU)
designation; and providing for a special effective date.

Effective: Date of enactment

Hearing Date/Time/Location:  July 10, 2019 / 1:10 p.m. / Clarence “Du” Burns Chambers

Agency Reports
Planning Commission Favorable
Board of Municipal and Zoning Appeals Unfavorable
Department of Transportation No Objection
Department of Law Favorable/Comments
Department of Housing and Community Development | No Objection
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Analysis

Current Law

Article 32 — Zoning; Zoning District Map; Sheet 57; Baltimore City Revised Code (Edition
2000)

Background

If approved, Bill 19-0356 proposes to rezone 123 South Chester Street from the residential
R-8 Zoning District to the residential mixed-use R-MU Zoning District.

According to the State Land Use Article, a rezoning may be approved based on a finding
that there was:

{1) either a substantial change in the character of the neighborhood where the
property is located; or

{2) a mistake in the existing zoning classification.

The applicant and owner of the properties is Chester Street Properties, LLC. The property
is situated in the Butcher’s Hill neighborhood. The building is situated on the northeast
corner of the intersection of North Chester Street and East Pratt Street. Patterson Park is
located two (2) blocks to the east. The property is zoned R-8.

The property is improved with a three-story, attached, end of row building. The building
has been recently renovated for use as a restaurant, “Charmed Kitchen.” The
neighborhood is predominantly residential. There are commercial uses throughout the
community.

According to the Planning Department’s staff report the property does not comply with
Article 32 - Section 12-1002. Planning staff indicate that the property does not constitute
at least 50% of the length between East Pratt and East Lombard Streets, and is not at least
50% of the length between East Pratt and South Duncan Streets, and therefore cannot be
zoned with the R-MU Overlay District. The Planning Commission, however does not
concur with the recommendation of its departmental staff, and instead recommends that
the bill be approved.

if approved, Bill 19-0356 proposes to rezone the property as follows:



Zoning

Property Prior to Transform Current Proposed

141 - 145 Hamburg St. R-B R-8 R-MU

The intended purposes for the current and proposed zoning districts, as described in
Article 32, are below:

Current Zoning District — R-8
§ 9-204. R-8 Rowhouse Residential District.

{a) Neighborhoods.
The R-8 Rowhouse Residential Zoning District is intended to
accommodate and maintain the traditional form of urban rowhouse
development typical of many of the City's inner neighborhoods, which

contain continuous, block-leng rowhouse development built to or only
modestly set back from the street.

Proposed Zoning District — R-MU

§ 12-1001. Applicability.
(a) In general.

A Rowhouse Mixed-Use Overlay District may be applied to rowhouse
dwellings in the R-5, R-6, R-7, R-8, R-9, R-10, and OR Districts. This Overlay
District allows the Rowhouse dwelling to be used for 1 of the non-residential
uses listed in § 12-1003 {“Use regulations”)of this subtitle.

(b) Initial conversion requires BMZA approval. A rowhouse dwelling’s initial
conversion from a residential use to a non-residential use listed in § 12-
1003 {“Use regulations”} of this subtitle requires conditional-use approval
by the Board of Municipal and Zoning Appeals.

{Ord. 16-581; Ord. 17-015.)

§ 12-1002. Minimum size of district.

An R-MU Overlay District may only be applied to a minimum of:



(1) 50% of the blockface; or
{2) two opposing corner lots.
(Ord. 16-581, Ord. 17-015.)

§ 12-1003. Use regulations.
(2) Permitted non-residential uses.

In an R-MU Overlay District, 1 {(but no more than 1) of the following non-
residential uses is permitted on the ground floor of a rowhouse structure:

(1) Art gallery.

(2) Arts studio.

{3) Day-care center: Adult or child (See § 14-309 for use standards).
(4) Office.

(5) Personal services establishment.

(6) Restaurant,

(7) Retail goods establishment — no alcobholic beverage sales.

(b) Conditional uses.
In an R-MU Overlay District, the following uses are conditional uses
requiring approval by the Board of Municipal and Zoning Appeals:

(1) Outdoor Dining {See § 14-329 for use standards).
(2} Initial conversion of a rowhouse dwelling from a residential use to a non-
residential use listed in subsection (a) of this section.
(3) Use of upper floor for a non-residential use listed in subsection (a) of this
section.
(Ord. 16-581; Ord. 17-015.)

Additional Information

Fiscal Note: Not Available

Information Source(s): Agency reports
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Analysis by: Jennifer L. Coates ‘g Direct Inquiries to: (410) 36-1260
Analysis Date: July 1. 2019
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CITY OF BALTIMORE
CounciL BILL 19-0356
(First Reader)

Introduced by: Councilmember Cohen
At the request of: Chester Street Properties, LLC
Address: c/o Justin A. Williams, Esquire, Rosenberg | Martin | Greenberg LLP, 25 South
Charles Street, Suite 21* Floor, Baltimore, Maryland 21201
Telephone: 410-727-6600
Introduced and read first time: March 18, 2019
Assigned to: Land Use and Transportation Committee
REFERRED TO THE FOLLOWING AGENCIES: City Solicitor, Board of Municipal and Zoning
Appeals, Planning Commission, Department of Transportation, Department of Housing and
Community Development

A BILL ENTITLED
AN ORDINANCE concerning
Zoning Map Amendment — 123 South Chester Street

FOR the purpose of amending the Zoning District Map for the R-8 zoned property known as 123
South Chester Street (Block 1748, Lot 041), as outlined in red on the accompanying plat, to
apply a Rowhouse Mixed-Use Overlay District (R-MU) designation; and providing for a
special effective date,

BY amending

Article 32 - Zoning

Zoning District Map

Sheet 57

Baltimore City Revised Code
(Edition 2000)

SECTION 1. BE IT ORDAINED BY THE MAYOR AND CITY COUNCIL OF BALTIMORE, That
Sheet 57 of the Zoning District Map is amended by applying an R-MU Overlay District
designation to the R-8 zoned property known as 123 South Chester Street (Block 1748, Lot 041),
as outlined in red on the plat accompanying this Ordinance.

SECTION 2. AND BE IT FURTHER ORDAINED, That as evidence of the authenticity of the
accompanying plat and in order to give notice to the agencies that administer the City Zoning
Ordinance: (i) when the City Council passes this Ordinance, the President of the City Council
shall sign the plat; (ii) when the Mayor approves this Ordinance, the Mayor shall sign the plat;
and (iii) the Director of Finance then shall transmit a copy of this Ordinance and the plat to the
Board of Municipal and Zoning Appeals, the Planning Commission, the Commissioner of
Housing and Community Development, the Supervisor of Assessments for Baltimore City, and
the Zoning Administrator.

EXFLANATION: CAPITALS indicate matter added to existing law.
[Bruckets] indicate matter deleted from existing law.

dirt$-0900~ 151 9Mar ¥
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Council Bill 19-0356

I SECTION 3. AND BE IT FURTHER ORDAINED, That this Ordinance takes effect on the date it is
2 enacted.
dir}9-0900-1st/i9Mar 19 2 2 4
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SHEET NO. 57 OF THE ZONING DISRICT MAP OF THE BALTIMORE CITY ZONING CODE
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The Applicant requests that a Rowhouse Mixed-Use
(R-MU) District Overlay be applied to the property
known as 123 S. Chester Straet, outlined in red, which
is currently and will retain its underlying B-8 Zoning
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SCALE: 1" =100

District Designation. MAYOR

CHARMED KITCHEN

123 S Chester Strest, Baltimore, MD 21231

Map 01, Section 01, Block 1748, Lot 041 PRESIDENT CITY COUNCIL

Plat Prepared by:
Architecture & Urban Views inc
Virgil Bartram AlA

2011 E Pratt St, Baltimore, MD 21231
410-327-4964

Date: 3/2/19

Applicant:

Chester Street Properties, LLC

c/o Justin Williams

Rosenberg | Martin [ Greenberg, LLP
25 S. Charles Street 21st Floor,
Baltimore, MD 21201

410-727-6600
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From:

Coates, Jennifer
To: “checker@rosenbergmaytin.com"; "jwilllams®rosenbergmartin.com"”
Austin, Natawna B,

Cc:

Subject: Public Notice Enstructions for Hearing on 8il! 19-0356
Date: Tuesday, June 11, 2019 4:52:00 PM
Attachments:

Caroline Hecker and fustin Williams:

Attached is the information you will need to nost, publish and mail public hearing noticels) for the

subject bill to be heard by the Land Use and Transportation Committee on July 10, 2019 at 1:10
p-m. at City Hall in the City Council Chamber.

| have also attached a contact list for sign makers, business cards for newspaper contacts and a
sample certification template.

Feel free to contact me if you need more information.

PLEASE ACKNOWLEDGE RECEIPT OF THIS EMAIL

Jennifer L. Coates
Senior Legislative Policy Analyst
Office of Council Services

reci

Office: {410) 396-1260
Fax: (410) 545-7596

Orrce or Councr Seavices






OFFICE OF COUNCIL SERVICES

LARRY . GREENE, Director

415 City Hall, 100 N. Holliday Strect
Bakltimore, Maryland 21202
410-396-7285 / Fux: 410545 7596

CITY OF BALTIMORE

CATIH RINE E PUGH, Muyor

email: larry.greene@baltimorecity. gov
TO: Chester Street Properties, LLC c/o Justin A. Williams, Esquire
FROM: Jennifer L. Coates, Committee Staff, Land Use and Transportation Committee,
Baltimore City Council
Date: June 11, 2019
RE: INSTRUCTIONS FOR NOTICE OF A PUBLIC HEARING — MAP AMENDMENTS

(REZONINGS); PLANNED UNIT DEVELOPMENTS

The Land Use and Transportation Committee has scheduled the following City Council Bill for a
public hearing:

Bill: City Council Bill No. 19-0356

Date: Wednesday, July 10, 2019

Time: 1:10 p.m.

Place: City Council Chambers, 4' floor, City Hall, 100 N. Holliday Street

At the expense of the applicant, notice of the public hearing must be provided in accordance
with:

Article 32. Zoning § 5-601 — Map or Text Amendments; PUDs

For helpful information about the notice requirements under Article 32 - Zoning (pages 127 -

128) see Attachment B. You are encouraged to access and review Article 32 using the web link
below:

http://ca.baltimorecity.gov/codes/Art%2032%20-%20Zoning.pdf

Disclaimer, The City makes no claims s to the quality, completeness, accuracy, limeliness, or content of any data contained herein or on this site
All such items and materials are provided on an "as is” basis. and you are fully and solely responsible for your use of them and for any results or
consequences of your use. They have been compiled from a variety of sources, including sources beyond the control of the City, and are sutbject
to change without notice from the City. The data is subject to change as modifications and updates are complete. It is understood that the information
contained in the site is being used at one’s own risk. In no event shall the City or its elected/appointed officials, municipal agencies and departments,
employees, agents, or volunteers be liable for any direct, indirect. special, punitive, incidental. exemplary or consequential damages arising your
accessing or using the site, or otherwise arising from this sitc or from anything contained in or displayed on this site. Nothing contamed in or
displayed on this site constitutes or is intended to constitute legal advice by the City or any of its elected/appointed officials, municipal agencies
and departments, employces, agents, and volunieers

@ Printed on recycled paper with environmentally Friendly sov based ink







Newspaper Advertisement

A notice of the public hearing must be published in one (1) newspaper of general
circulation, 15 days prior to the date of the hearing.

You may choose any of the following newspapers for advertising pu rposes: The Daily

Record, The Baltimore Sun; or the Afro-American.

Wording for Written Notice to Property Owner(s), Sign Posting and Newspaper Advertisement

The information that must be published in a newspaper advertisement, posted on a sign
and mailed to the property owner appears between the double lines on the attached page (See

Attachment A); the deadline date is indicated in BOLD letters at the top of Attachment A.

Certification of Postings

Certification of the written notice, sign posting on the property, and publication of the
newspaper advertisement, in duplicate, must be sent four (4} days prior to the hearing to:

Ms. Natawna Austin, Executive Secretary
Baltimore City Council

100 N. Holliday Street, Fourth Floor, Room 400
Baltimore, MD 21202

If the required certifications are not received as specified above, the public hearing
will be cancelled without notice to the applicant. The deadline dates are as follows:

Newspaper Ad Must Be Published By: June 25, 2019
Sign Must Be Posted By: June 10, 2019
Written Notice to Property Owners By: June 25, 2019

Please note that ALL of these requirement MUST be met in order for your hearing to proceed
as scheduled. If you have any questions regarding your notice requirements please contact:

Ms. Jennifer L. Coates, Committee Staff
Baltimare City Council,

Land Use and Transportation Committee
410-396-1260
Jennifer.Coates@baltimorecity.gov.

The Baltimore City Council Online: www.baltimorecitycouncil.com






ATTACHMENT A

THE INFORMATION BETWEEN THE DOUBLE LINES (SEE BELOW) MUST BE
POSTED BY JUNE 10, 2019 AND PUBLISHED BY JUNE 25, 2019, AS DISCUSSED
ON THE PREVIOUS PAGE AND OUTLINED ON ATTACHMENT B.

BALTIMORE CITY COUNCIL
PUBLIC HEARING ON BILL NO. 19-0356

The Land Use and Transportation Committee of the Baltimore City Council will meet
on Wednesday, July 10, 2019 at 1:10 p.m. in the City Council Chambers, 4t floor,

City Hall, 100 N. Holliday Street to conduct a public hearing on City Council Bill No.
19-0356.

CC 19-0356 ORDINANCE - Zoning Map Amendment - 123 South Chester Street
FOR the purpose of amending the Zoning District Map for the R-8 zoned property
known as 123 South Chester Street (Block 1748, Lot 041), as outlined in red on

the accompanying plat, to apply a Rowhouse Mixed-Use Overlay District (R-MU)
designation; and providing for a special effective date.

By amending
Article 32 - Zoning
Zoning District Map
Sheet 57
Baltimore City Revised Code
(Edition 2000)

NOTE: This bill is subject to amendment by the Baltimore City Council.
Applicant: Chester Street Properties, LLC

For more information, contact committee staff at (410) 396-1260.

EDWARD REISINGER

Chair
SEND CERTIFICATION OF SEND BILL FOR THIS
PUBLICATION TO: ADVERTISEMENT TO:
Baltimore City Council Chester Street Properties, LLC
c¢/o Natawna B. Austin ¢/o Mr. Justin A. Williams, Esquire
Room 409, City Hall Rosenberg, Martin, Greenberg LLP
100 N. Holliday Street 25 South Charles Street, Suite 215t Floor
Baltimore, MD 21202 Baltimore, MD 21201

410-727-6600

The Baltimore City Council Online: www.baltimgrecitycouncil.com






ATTACHMENT B

ZONING
SUBTITLE 6 - NOTICES

ARTICLE 32, § 5-601

§ 5-601. Map or text amendments; PUDs.
(a) Hearing required.

For a bill proposing a zoning map amendment, a zoning text amendment, or the creation
or modification of a planned unit development, the City Council committee to which the

bill has been referred must conduct a hearing at which:

(1) the parties in interest and the general public will have an opportunity to be
heard; and

(2) all agency reports will be reviewed.
(b) Notice of hearing required.
Notice of the hearing must be given by each of the following methods, as applicable:
(1) by publication in a newspaper of general circulation in the City;
(2) for the creation or modification of a planned unit development and for a
zoning map
amendment, other than a comprehensive rezoning:
(i) by posting in a conspicuous place on the subject property; and
(ii) by first-class mailing of a written notice, on forms provided by the
Zoning Administrator, to each person who appears on the tax records

of the City as an owner of the property to be rezoned; and

(3) for a comprehensive rezoning;

(i) by posting in conspicuous places within and around the perimeter of
the subject area or district, as the Department of Planning designates;
and

(i1) by first-class mailing of a written notice, on forms provided by the
Zoning Administrator, to each person who appears on the tax records
of the City as an owner of property within the subject area or district.

(c) Contents of notice.

The Baltimore City Council Online: www.baltimorecitycouncil.com






The notice must include:
(1) the date, time, place, and purpose of the public hearing;

(2) the address of the subject property or a drawing or description of the
boundaries of the area affected by the proposed rezoning: and

(3) the name of the applicant.
(d) Number and manner of posted notices.

(1) For a zoning map amendment or the creation or modification of a planned unit
development, the number and manner of posting is as follows:

(i) for an individual property, at least 1 sign must be visible from each
of the property’s street frontages;

(i)  for a comprehensive rezoning, a change in the boundaries of a
zoning district, or the creation or modification of a planned unit
development, at least 2 or more signs are required, as the
Department of Planning designates;

(ili)  each sign must be posted at a prominent location, near the sidewalk
or public right-of-way, so that it is visible to passing pedestrians
and motorists;

(iv)  a window-mounted sign must be mounted inside the window glass
and placed so that it is clearly visible to passing pedestrians and
motorists; and

(v)  each sign must be at least 3 feet by 4 feet in size.

(2) Nothing in this subtitle prevents the voluntary posting of more notices than
required by this subtitle.

(e) Timing of notices — In general.

The notice must be published, mailed, and, except as provided in subsection (f) of this
section, posted:

(1) at least 15 days before the public hearing: or
(2) for a comprehensive rezoning, at least 30 days before the public hearing.
() Timing of notices — Posting for map amendment or PUDs.

For a zoning map amendment or the creation or modification of a planned unit
development, the posted notice must be:

The Baltimore City Council Online: www .baltimgreck ncil.com






(1) posted at least 30 days before the public hearing; and

(2) removed within 48 hours after conclusion of the public hearing,

The Baltimore City Council Online: www.baltimorecitycouncil.com






Coates, Jennifer
“

From: Coates, Jennifer

Sent: Tuesday, April 23, 2019 11;14 AM

To: jwilliams@rosenbergmartin.com’

Cc Cohen, Zeke; Thomson, Joshua; Austin, Natawna B.

Subject: Public Notice Instruction for Hearing on Bill 19-0356

Attachments: PNI - Letter - 19-0356- RZ - 123 South Chester Street.docx; Afro American; Michele

Griesbauer - Sunpaper - Advertising; Darlene Miller; LU Form - Contacts for Sign Posting
RZ COMPRZ PUD - Art 32.docx; Sample - Certificate of Posting - Attachment C.docx

Mpr. Justin Williams;

Attached is the information you will need to post, publish and mail public hearing notice(s} for the subject bill to be
heard by the Land Use and Transportation Committee on June 12, 2019 at 1:05 p.m. at City Hall in the City Council
Chamber.

I have also attached a contact list for sign makers, business cards for newspaper contacts and a sample certification
template.

Feel free to contact me if you need more information.

PLEASE ACKNOWLEDGE RECEIPT OF THIS EMAIL

Jennifer L. Coates
Senior Legislative Policy Analyst
Office of Council Services

' 100 N. Holliday Street, Room 415
Baltimore, MD 21202

fennifer.coates@baltimorecity.gov

QFFICE OF COUNCIL SERVICES Office: {410} 396-1260
Fax: (410} 545-7596

Confidentiality Notice:
This e-mail, including any attachment(s), is intended for receipt and use by the intended addressee(s), and may contain
legal or other confidential and privileged information. If you are not an intended recipient of this e-mail, you are hereby
notified that any unauthorized use or distribution of this e-mail is strictly prohibited, and requested to delete this
communication and its attachment(s) without making any copies thereof and to contact the sender of this e-mail
immediately. Nothing contained in the body and/cr header of this e-mail is intended as a signature or intended to bind
the addressor or any person represented by the addressor to the terms of any agreement that may be the subject of this
e-mail or its attachment(s), except where such intent is expressly indicated.
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OFFICE OF COUNCIL SERVICES

LARRY E. GREENE, Director

415 City Hall, 100 N. Holliday Street
Baltimore, Maryland 21202

. 410-396-7215 / Fox: 410-545-7596
erail: larry.greene@baltimarecity. gov

CITY OF BALTIMORE

CATHLRINE C. PUGHL Mayor

TO: Chester Street Properties, LLC c¢/o Justin A. Williams, Esquire

FROM: Jennifer L. Coates, Committee Staff, Land Use and Transportation Committee,
Baltimore City Council

Date: April 23, 2019

RE: INSTRUCTIONS FOR NOTICE OF A PUBLIC HEARING — MAP AMENDMENTS
(REZONINGS); PLANNED UNIT DEVELOPMENTS

The Land Use and Transpertation Committee has scheduled the following City Council Bill for a
public hearing:

Bill: City Council Bill No. 19-0356

Date: Waednesday, June 12, 2019

Time: 1:05 p.m.

Place: City Council Chambers, 4'" floor, City Hall, 100 N. Holliday Street

At the expense of the applicant, notice of the public hearing must be provided in accordance
with:

Article 32. Zoning § 5-601 — Map or Text Amendments; PUDs

For helpful information about the notice requirements under Article 32 - Zoning (pages 127 —
128) see Attachment B. You are encouraged to access and review Article 32 using the web link
below:

http://ca.baltimorecity.gov/codes/Art%2032%20-%20Zoning.pdf

Disclalmer. The City makes no claims as to the quality, completeness, accuracy, timeliness, or content of any data contained herein or on this site.
All such items and materials are provided on an "ns is" basis, and you are fully and solely responsible for your use of them and for any results or
consequences of your use. They have been compiled from a variety of sources, including sources heyond the control of the City, and are subject
to change without notice from the City. The data is subject to change as modifications and updates are complete. It is understood that the information
contained in the site is being used at one's own nisk. In no event shall the City or its elected/appointed officials, municipal agencies and departments,
employees, agents, or volunteers be liable for any direct, indirect, special, punitive, incidental, exemplary or consequential damages arising your
accessing or using the site, or otherwise arising from this site or from anything comtained in or displayed on this site. Nothing contained in or
displayed on this site constitutes or is intended to constitute legal advice by the City or any of its elected/appointed officinls, municipal agencies
and departments, employees, agents, and volunteers

@ Printed an recycled paper with environmentally fricndly soy based ink



Newspaper Advertisement

A notice of the public hearing must be published in one (1) newspaper of general
circulation, 15 days prior to the date of the hearing.

You may choose any of the following newspapers for advertising purposes: The Daily
Record, The Baltimore Sun; or the Afro-American.
Wording for Written Notice to Property Owner(s), Sign Posting and Newspaper Advertisement
The information that must be published in a newspaper advertisement, posted on a sign

and mailed to the property owner appears between the double lines on the attached page {See
Attachment A); the deadline date is indicated in BOLD letters at the top of Attachment A.

Certification of Postings

Certification of the written notice, sign posting on the property, and publication of the
newspaper advertisement, in duplicate, must be sent four (4) days prior to the hearing to:

Ms. Natawna Austin, Executive Secretary
Baltimore City Council

100 N. Holliday Street, Fourth Floor, Room 400
Baltimore, MD 21202

If the required certifications are not received as specified above, the public hearing
will be cancelled without notice to the applicant. The deadline dates are as follows:

Newspaper Ad Must Be Published By: May 28, 2019
Sign Must Be P_osted By: May 13, 2019
Written Notice to Property Owners By: May 28, 2019

Please note that ALL of these requirement MUST be met in order for your hearing to proceed
as scheduled. If you have any questions regarding your notice requirements please contact:

Ms. Jennifer L. Coates, Committee Staff
Baltimore City Council,

Land Use and Transportation Committee
410-396-1260

Jennifer.Coates@baltimorecity.gov.

The Baltimore City Council Online: www.baltimorecitycouncil.com




ATTACHMENT A

THE INFORMATION BETWEEN THE DOUBLE LINES (SEE BELOW) MUST BE
POSTED BY MAY 13, 2019 AND PUBLISHED BY MAY 28, 2019, AS DISCUSSED ON
THE PREVIOUS PAGE AND OUTLINED ON ATTACHMENT B.

BALTIMORE CITY COUNCIL
PUBLIC HEARING ON BILL NO. 19-0356

The Land Use and Transportation Comrmittee of the Baltimore City Council will meet
on Wednesday, June 12, 2019 at 1:05 p.m. in the City Council Chambers, 4t floor,
City Hall, 100 N. Holliday Street to conduct a public hearing on City Council Bill No.
19-0356.

CC 19-0356 ORDINANCE - Zoning Map Amendment - 123 South Chester Street
FOR the purpose of amending the Zoning District Map for the R-8 zoned property
known as 123 South Chester Street (Block 1748, Lot 041), as outlined in red on
the accompanying plat, to apply a Rowhouse Mixed-Use Overlay District (R-MU)
designation; and providing for a special effective date.

BY amending
Article 32 - Zoning
Zoning District Map
Sheet 57
Baltimore City Revised Code
(Edition 2000)

NOTE: This bill is subject to amendment by the Baltimore City Council.
Applicant: Chester Street Properties, LLC
For more information, contact committee staff at (410) 396-1260.

EDWARD REISINGER

Chair
SEND CERTIFICATION OF SEND BILL FOR THIS
PUBLICATION TO: ADVERTISEMENT TO:
Baltimore City Council Chester Street Properties, LLC
c/o Natawna B. Austin c/o Mr. Justin A. Williams, Esquire
Room 409, City Hall Rosenberg, Martin, Greenberg LLP
100 N. Holliday Street 25 South Charles Street, Suite 21%t Floor
Baltimore, MD 21202 Baltimore, MD 21201

410-727-6600

The Baltimore City Council Online: www.baltimorecitycouncil.com




ATTACHMENT B

ZONING
SUBTITLE 6 - NOTICES

ARTICLE 32, § 5-601

§ 5-601. Map or text amendments; PUDs.
(a) Hearing required.

For a bill proposing a zoning map amendment, a zoning text amendment, or the creation
or modification of a planned unit development, the City Council committee to which the
bill has been referred must conduct a hearing at which:

(1) the parties in interest and the general public will have an opportunity to be
heard; and

(2) all agency reports will be reviewed.
(b) Notice of hearing required.
Notice of the hearing must be given by each of the following methods, as applicable:
(1) by publication in a newspaper of general circulation in the City;
(2) for the creation or modification of a planned unit development and for a
Zoning map
amendment, other than a comprehensive rezoning:

(i) by posting in a conspicuous place on the subject property; and

(ii) by first-class mailing of a written notice, on forms provided by the
Zoning Administrator, to each person who appears on the tax records
of the City as an owner of the property to be rezoned; and

(3) for a comprehensive rezoning:

(i) by posting in conspicuous places within and around the perimeter of
the subject area or district, as the Department of Planning designates;
and

(ii) by first-class mailing of a written notice, on forms provided by the

Zoning Administrator, to each person who appears on the tax records
of the City as an owner of property within the subject area or district.

The Baltimore City Council Online: www.baltimorecitycouncil.com



(c) Contents of notice.
The notice must include:
(1) the date, time, place, and purpose of the public hearing;

(2) the address of the subject property or a drawing or description of the
boundaries of the area affected by the proposed rezoning; and

(3) the name of the applicant.
(d) Number and manner of posted notices.

(1) For a zoning map amendment or the creation or modification of a planned unit
development, the number and manner of posting is as follows:

(i) for an individual property, at least 1 sign must be visible from each
of the property’s street frontages;

(i)  for a comprehensive rezoning, a change in the boundaries of a
zoning district, or the creation or modification of a planned unit
development, at least 2 or more signs are required, as the
Department of Planning designates;

(i1i})  each sign must be posted at a prominent location, near the sidewalk
or public right-of-way, so that it is visible to passing pedestrians
and motorists;

(iv)  a window-mounted sign must be mounted inside the window glass
and placed so that it is clearly visible to passing pedestrians and
motorists; and

) each sign must be at least 3 feet by 4 feet in size.

(2) Nothing in this subtitle prevents the voluntary posting of more notices than
required by this subtitle.

(e) Timing of notices — In general.

The notice must be published, mailed, and, except as provided in subsection (f) of this
section, posted:

(1) at least 15 days before the public hearing; or
(2) for a comprehensive rezoning, at least 30 days before the public hearing.

() Timing of notices — Posting for map amendment or PUDs.

The Baltimore City Council Online: www.baltimorecitycouncil.com




For a zoning map amendment or the creation or modification of a planned unit
development, the posted notice must be:

(1) posted at least 30 days before the public hearing; and

(2) removed within 48 hours after conclusion of the public hearing.

The Baltimore City Council Online: www.baltimorecitycouncil.com



ATTACHMENT C

THE NOTICE OF HEARING SIGN(S) MUST BE POSTED IN ACCORDANCE WITH ARTICLE 32; SECTION
5-601 (See Attachment B), WHICH CAN ALSO BE OBTAINED FROM THE FOLLOWING WEBSITE:

http://ca.baltimorecity.gov/codes/Art%2032%20-%20Zoning.pdf

SIGNS MAY BE OBTAINED FROM A VENDOR OF YOUR CHOICE OR ANY OF THOSE LISTED
BELOW:

RICHARD HOFFMAN
904 DELLWOOD DRIVE
BALTIMORE, MARYLAND 21047
PHONE: {443) 243-7360
E-MAIL: DICK_E@COMCAST.NET

JAMES EARL REID
LA GRANDE VISION
5517 HADDON AVENUE
BALTIMORE, MARYLAND 21207
PHONE: (443) 722-2552
E-MAIL: JamesEariReid@aol.com or JamesEarlReid@aim.com

S5IGNS BY ANTHONY
ANTHONY L. GREENE
2815 TODKILL TRACE
EDGEWOOD, MD 21040
PHONE: 443-866-8717
FAX: 410-676-5446
E-MAIL: bones_malone@comcast.net

LINDA O’KEEFE
523 PENNY LANE
HUNT VALLEY, MD 21030
PHONE: 410-666-5366
CELL: 443-604-6431
E-MAIL: LUCKYLINDA1954@YAHOO.COM

This office is not associated with any of the above drafting companies, nor do we recommend any specific one. |

Disclaimer. The City makes no claims as to the quality, completeness, accuracy, timeliness, or content of any data contained herein or on this site. All such items and
malterials are provided on an "as is” basis, and you are fully and solely responsible for your use of them and for any results or consequences of your use. They have been
compiled from a variety of sources, including sources beyond the control of the City, and are subject to change without notice from the City. The data is subject to change
a5 modifications and updates are complete. It is understood that the information contained in the site is being used at one’s own risk. In no event shall the City or its
elected/appointed officials, municipal agencies and departments, employees, agents, or volunteers be liable for nny direct, indirect, special, punitive, incidental, exemplary
or consequentinl damages arising your accessing or using the site, or otherwise arising from this site or from anything contained in or displayed on this site. Nothing

contained in or displayed on this site constitutes or is intended to constitute legal advice by the City or any of its elected/appointed officials, municipal agencies and
departments, employees, agents, and voluntecrs
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ATTACHMENT C

Baltimore City Council
Certificate of Posting - Public Hearing Notice

City Council Bill No.:
Today’s Date: [Insert Here]

{Place a picture of the posted sign in the space below.)

Address:

Date Posted:

Name:
Address:

Telephone:

e Email to: Natawnab Austin@baltimorecity.qov

* Mailto: Baitimore City Council; ¢c/o Natawna B. Austin, Room 409, City Hall; 100 N. Holliday Street; Baltimore,
MD 21202






Coates, Jennifer
“

Full Name: Afro American

Last Name: American

First Name: Afro

Business: (410) 554-8251
E-mail: TRobinson®@afro.com

E-mail Display As: TRobinson@afro.com






Coates, Jennifer

Full Name: Michele Griesbauer

Last Name: Griesbauer

First Name: Michele

Company: Sunpaper - Advertising

Business Address: http://ts.merlinone.com/scripts/foxisapi.dil/sur.x.go?WHKISOI--1
Business: (410) 332-6381

Business Fax: (410) 783-2507

E-mail: mgriesbauer@baltsun.com

E-mail Display As: Sunpaper - Advertising (mgriesbauer@baltsun.com)

Michele Wharton 410-332-6522






Coates, Jennifer
“

Full Name: Darlene Miller

Last Name; Miller

First Name: Darlene

Company: Daily Record

Business Address: 443-524-8188 Direct, Line

United States of America
Business Fax: (410) 752-5469

E-mail: legalad@thedailyrecord.com
E-mail Display As: Darlene Miller - Daily Record (legalads@thedailyrecord.com)
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CITY OF BALTIMORE
CoOUNCIL BILL 19-0356
(First Reader)

Introduced by: Councilmember Cohen
At the request of: Chester Street Properties, LLC
Address: c/o Justin A. Williams, Esquire, Rosenberg | Martin | Greenberg LLP, 25 South
Charles Street, Suite 21* Floor, Baltimore, Maryland 21201
Telephone: 410-727-6600
Introduced and read first time: March 18, 2019
Assigned to: Land Use and Transportation Committee
REFERRED TO THE FOLLOWING AGENCIES: City Solicitor, Board of Municipal and Zoning

Appeals, Planning Commission, Department of Transportation, Department of Housing and
Community Development

A BILL ENTITLED

AN ORDINANCE concerning
Zoning Map Amendment — 123 South Chester Street

FOR the purpose of amending the Zoning District Map for the R-8 zoned property known as 123
South Chester Street (Block 1748, Lot 041), as outlined in red on the accompanying plat, to
apply a Rowhouse Mixed-Use Overlay District (R-MU) designation; and providing for a
special effective date.

BY amending

Article 32 - Zoning

Zoning District Map

Sheet 57

Baltimore City Revised Code
(Edition 2000)

SECTION 1. BE IT ORDAINED BY THE MAYOR AND CITY COUNCIL OF BALTIMORE, That
Sheet 57 of the Zoning District Map is amended by applying an R-MU Overlay District
designation to the R-8 zoned property known as 123 South Chester Street (Block 1748, Lot 041),
as outlined in red on the plat accompanying this Ordinance.

SECTION 2. AND BE IT FURTHER ORDAINED, That as evidence of the authenticity of the
accompanying plat and in order to give notice to the agencies that administer the City Zoning
Ordinance: (i) when the City Council passes this Ordinance, the President of the City Council
shall sign the plat; (ii) when the Mayor approves this Ordinance, the Mayor shall sign the piat;
and (iii) the Director of Finance then shall transmit a copy of this Ordinance and the plat to the
Board of Municipal and Zoning Appeals, the Planning Commission, the Commissioner of
Housing and Community Development, the Supervisor of Assessments for Baltimore City, and
the Zoning Administrator.

EXrLANATION: CAPITALS indicate maticr added 1o existing law.
jBrackets] indicate matier deleted from existing law.

dir]9-0900-151'19Mar 19
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Council Bill 19-0356

| SECTION 3. AND BE IT FURTHER ORDAINED, That this Ordinance takes effect on the date it is
2 cnacted.

dirl9-0900- 15t/ SMarl 9 2
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* APPRO ™ ¥R FORYS
INTRODUCTORY STYLE, AMD TEXTUAL SUITIENCY

CITY OF BALTIMORE e .
CounciL BILL 3 ofs -
D25 T LECISLATIVE REsoprios
Introduced by: Councilmember Cohen == e o T

At the request of: Chester Street Properties, LLC
Address: c/o Justin A. Williams, Esquire, Rosenberg | Martin | Greenberg LLP, 25 South
Charles Street, Suite 21* Floor, Baltimore, Maryland 21201
Telephone: 410-727-6600

A BILL ENTITLED

AN ORDINANCE concerning

Zoning Map Amendment — 123 South Chester Street

FOR the purpose of amending the Zoning District Map for the R-8 zoned property known as 123
South Chester Street (Block 1748, Lot 041), as outlined in red on the accompanying plat, to
apply a Rowhouse Mixed-Use Overlay District (R-MU) designation; and providing for a
special effective date.

BY amending

Article 32 - Zoning

Zoning District Map

Sheet 57

Baltimore City Revised Code
(Edition 2000}

SECTION 1. BE IT ORDAINED BY THE MAYOR AND CITY COUNCIL OF BALTIMORE, That
Sheet 57 of the Zoning District Map is amended by applying an R-MU Overlay District
designation to the R-8 zoned property known as 123 South Chester Street (Block 1748, Lot 041),
as outlined in red on the plat accompanying this Ordinance,

SECTION 2. AND BE IT FURTHER ORDAINED, That as evidence of the authenticity of the
accompanying plat and in order to give notice to the agencies that administer the City Zoning
Ordinance: (i) when the City Council passes this Ordinance, the President of the City Council
shall sign the plat; (ii) when the Mayor approves this Ordinance, the Mayor shall sign the plat;
and (iii) the Director of Finance then shall transmit a copy of this Ordinance and the plat to the
Board of Municipal and Zoning Appeals, the Planning Commission, the Commissioner of

Housing and Community Development, the Supervisor of Assessments for Baitimore City, and
the Zoning Administrator.

SECTION 3. AND BE IT FURTHER ORDAINED, That this Ordinance takes effect on the date it is
enacted.

* WARNING: THIS IS AN UNOFFICIAL, INTRODUCTORY COPY OF THE BILL.
THE OFFICIAL COPY CONSIDERED BY THE CITY COUNCIL IS THE FIRST READER COPY,

dlr 19-0900-inmro'14Mat 19
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STATEMENT OF INTENT
FOR

Zoning Map Amendment of 123 S. Chester Street
{Address}

. Applicant’s Contact Information:
Name:__Chester St. Properties. LLC c/o Justin A. Williams. Rosenberg Martin Greenberg. LLP
Mailing Address: 25 S. Charles Street, 21* Floor, Baltimore, MD 21201
Telephone Number: (410) 727-6600
Email Address: jwilliams(@rosenbergmartin.com

All Proposed Zoning Changes for the Property: Apply an R-MU Overlay District to the above-
referenced property while retaining the underlying R-8 zoning map designation of the Property.

All Intended Uses of the property: Restaurant with outdoor dining; multi-family dwelling

Current Owner’s Contact Information:
Name: Chester St. Properties, LLC
Mailing Address: __120 S. Chester Street

Baltimore, MD 21231
Telephone Number:
Email Address:
Property Acquisition:
The property was acquired by the current owner on January 26, 2017 by deed recorded in the
Land Records of Baltimore City in Liber 18831 Folio 210 :
Contract Contingency:
(a) Thereis isnot __X _ a contract contingent on the requested legislative authorization.

(b) If there is a contract contingent on the requested legislative authorization:

(i) The names and addresses of all parties on the contract are {use additional sheet if necessary}:
N/A

(ii) The purpose, nature and effect of the contract are:__N/A

Page 1 of 2
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SHEET NO. 57 OF THE ZONING DISRICT MAP OF THE BALTIMORE CITY ZONING CODE
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The Applicant requests that a Rowhouse Mixed-Use

|

SCALE: 1" =100'

(R-MU) District Overlay be applied to the property
known as 123 8. Chester Street, outlined in red, which

is currentiy and will retain its underlying B-8 Zoning
District Designation.

MAYOR

CHARMED KITCHEN
123 S Chester Street, Baltimore, MD 21231

Map 01, Section 01, Block 1748, Lot 041

PRESIDENT CITY COUNCIL

Plat Prepared by:

Architecture & Urban Views inc

Virgil Bartram AIA

2011 E Pratt St, Baltimore, MD 21231
410-327-4964

Date: 3/2/19

Applicant:

Chester Street Properties, LLC

¢/o Justin Williams

Rosenberg | Martin | Greenberg, LLP
25 S. Charles Street 21st Floor,
Baltimore, MD 21201

410-727-6600










ACTION BY THE CITY COUNC:

MAR 18 2019
20

FIRST READING (INTRODUCTION)

PUBLIC HEARING HELD ON L2y 20 /2
COMMITTEE REPORT AS OF i;,J%/ J.Z, 20 /’?
414 FAVORABLE UNFAVORABLE FAVORABLE AS AMENDED REGOMMENDATION

COMMITTEE MEMBERS: COMMITTEE MEMBERS:

SECOND READING: The Council's action being favorable (unfavorable), this City Council bill was (was not) ordered printad for

Third Reading on: i
UL 22 2919

Amendments were read and adopted (defeated) as indicated on the copy attached to this blue backing.

T 55 710
THIRD READING WUL 22

— Amendments were read and adopted (defeated) as indicated on the copy attached to this blue backing.

THIRD READING (ENROLLED) : 20
Amendments were read and adopted (defeated) as Indicated on the copy attached to this blue backing.

THIRD READING (RE-ENROLLED) rg-22 2019

WITHDRAWAL 20

There being no objections to the request for withdrawal, it was so ordered that this City Council Ordinance be withdrawn
from the files ot the City Council.

President Chief Clerk

1050-10-2



