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August 19, 2020

The Honorable President and Members
  of the Baltimore City Council
Attn: Natawna B. Austin, Executive Secretary
Room 409, City Hall
100 N. Holliday Street
Baltimore, Maryland 21202

Re:	City Council Bill 20-0562– Baltimore City Police Officials – Residency Requirement REVISED

Dear Madame President and City Council Members:

The Law Department has reviewed City Council Bill 20-0562 for form and legal sufficiency.  This bill is for the purpose of establishing residency requirements for certain Baltimore Police Department command staff.  The bill defines “command staff member” as a member of the Baltimore Police Department with the rank of colonel; or a member of the Baltimore Police Department with the rank of deputy commissioner. The bill provides that in general a command staff member must be a resident and registered voter of Baltimore City at the time of their appointment and must remain a resident and registered voter of Baltimore City throughout the member’s entire term of office.  Members subject to this requirement have 120 days from their date of hire or promotion to a command staff position to begin to reside in Baltimore City.  The residency requirement does not apply to a command staff member who on January 1, 2020 held the rank of colonel and was subsequently promoted to the rank of deputy commissioner.  In addition, if a command staff member is married to an individual who is employed by a government entity that has similar residency requirement as those in subsection(B) of this section. A waiver under this section may be granted by the Police Commissioner or the Commissioner’s designee.

In the 2020 session of the General Assembly, Senate Bill 72 was passed that enables the Mayor and City Council to enact legislation requiring the command staff of the Baltimore City Police Department to be Baltimore City residents and register to vote in the City.  That enabling legislation has an effective date of October 1, 2020. The City Council, therefore, has the authority to enact legislation that is consistent with the General Assembly’s enabling legislation.  The enabling legislation although effective on 10/1/20, limits the City application of the law by requiring that any command staff residency requirement legislation cannot be effective until after 1/1/22.  While it may seem odd that this bill is being introduced and heard by the City Council before the effective date of the enabling law, Maryland case law tells us that it is acceptable to pass local legislation in anticipation of the effective date of the enabling law. In Blumenthal vi Clerk of the Cir, Ct for A.A. Co., 278 Md. 398, (1976), the Appellants argued that even if s 277(q) permits Baltimore City and the counties to fix the recordation tax rate, the ordinances enacted by Baltimore City and by Baltimore and Charles Counties, though adopted after Chapter 452 was signed and though not themselves to become effective until July 1, are void because they were promulgated prior to the effective date of subsection q, July 1, 1968. Appellants argued that when political subdivisions implement legislation prior to its effective date, they act beyond their authority. The Court noted that “one of the recognized purposes in providing that a statute become effective on some future date, rather than upon the signing of the bill, is ‘to allow the government time to establish machinery’ for enforcement of the act. 2 Sutherland, Statutory Construction s 33.07 (4th ed. Sands 1973).   
 
Ultimately, the Court’s decision in Blumenthal was based on a holding in a Supreme Court case. In Druggan v. Anderson, 269 U.S. 36, 46 S.Ct. 14, 70 L.Ed. 151 (1925).In that case, which contested a refusal to issue a writ of habeas corpus, under the National Prohibition Act,  Appellent argued that the National Prohibition Act was void because it was enacted before Prohibition was placed in effect, although after the Eighteenth Amendment had been ratified. The Court, speaking through Mr. Justice Holmes, perceived the ratification as a present grant of power and held that the Constitution may give Congress ‘a present power to enact laws intended to carry out constitutional provisions for the future when the time comes for them to take effect.’ 269 U.S. at 39, 46 S.Ct. at 15. See also Annot., 171 A.L.R. 1070, 1075-78 (1947).”  The Blumenthal Court, accordingly, held that the enactment of Chapter 452 on May 7, 1968, the date on which it was signed by the governor, granted to the local authorities a present power to enact ordinances in preparation for increasing the tax rate on July 1, 1968. The City Council may, therefore, enact an ordinance providing for the residency requirement for command staff as long as it is not effective until after effective date of the enabling law.

When the supervisory employees’ residency requirement law, Baltimore City Code, Art.1, Sec. 7-10, was passed, it was the position of the Law Department that it did not apply to City Police Department personnel. Our opinion was that the BPD is not a unit of City government and, therefore, does not fall under the definition of “agency” in the residency law. That definition states that an agency is “any department, any bureau or division within a department, and any board, commission, authority, council, committee, office or other unit of city government.” Subtitle 16 of the Public Local Laws for Baltimore City establishes the Baltimore City Police Department and provides for its powers and duties. The Public Local Laws of Baltimore City are enacted by the Maryland General Assembly. Section 16-2 states that the BPD is established as an agency and instrumentality of the State of Maryland.  Numerous Court decisions have recognized the nature of the relationship between the City government and the police department. One case noted that “as a result of the removal by State law of the police department from the City’s control, the City was denied, in the most positive manner, the right to interfere with or control” the BPD. Mayor and City Council of Baltimore v. Clark, 404 Md. 13 (2008) quoting Upshur v. Mayor and City Council of Baltimore, 94 Md. 43 (1901).  See also Baltimore Police Department v. Cherkes, 140 Md. App. 282 (2001) and Adams v. Baltimore Transit Co. 203 Md. 295 (1953). The Baltimore City Council cannot, therefore, enact laws which interfere with or try to control the BPD such as a residency requirement absent State legislation authorizing such an action.

Senate Bill 72 provided the necessary authorization effective October 1, 2020. The ordinance enacted by virtue of the State enabling legislation is effective on January 1, 2022. Council Bill 20-0562 is therefore, within the power of the City Council to enact and in all other aspects is consistent with the enabling legislation. Accordingly, the Law Department approves the bill for form and legal sufficiency.



Sincerely,


Elena R. DiPietro
Chief Solicitor


cc:  Dana P. Moore, City Solicitor
       Matthew Stegman, Mayor’s Office of Government Relations
      Caylin Young, President’s Legislative Director            
      Dominic McAlily         
      Nina Themelis, MOGR
      Hilary Ruley, Chief Solicitor
      Victor Tervala, Chief Solicitor
      Ashlea Brown, Assistant Solicitor
      Avery Aisenstark
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